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IN’ THE 


United States Court of Appeals 

for the District of Columbia 


No. 9375 


HIGHTSTOWN RUG COMPANY, BROWN DURRELL 
COMPANY, SURE FIT PRODUCTS COMPANY, et al, 

Appellants 

vs. 

NATIONAL SAYINGS AND TRUST COMPANY, BEN¬ 
JAMIN S. BELL, assignee of CAREY A. HARDEE, 
Receiver of FEDERAL AMERICAN NATIONAL 
BANK AND TRUST COMPANY, SECURITY SAY¬ 
INGS AND COMMERCIAL BANK, et al, 

Appellees 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This is an appeal from an Order of the District Court of 
the United States for the District of Columbia, entered 
after hearing of appellants’ motion for Order requiring 
Executors and/or Trustees to account to certain creditors 
for accrued interests. Notice of appeal was duly given and 
a cash deposit in lieu of a cost bond on appeal was posted. 

Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101, of the District of Columbia Code 1940. 

Statement of the Case 


Both appellants and appellees are general creditors of 
the Estate of Morton H. Goldenberg, deceased. The de- 
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cedent departed this life on the 7th day of October, 1930, 
while residing in the City of Baltimore, State of Maryland. 
Primary administration of the estate was, and still is being 
carried out, in the State of Maryland, with ancillary admin¬ 
istration in the District of Columbia, where most of the 
assets of the estate were located. In round figures the 
estate owed approximately $1,330,000.00 in unsecured debts. 
It owed between $300,000.00 and $400,000.00 in interest- 
bearing obligations. After nearly sixteen (16) years, the 
estate, although having appeared during a major part of 
the course of administration to be hopelessly insolvent, as 
a result of settling many claims for 45 per cent and by good 
luck, good fortune, and changing economic conditions, was 
able to pay 100 per cent of the original unsettled claims 
against the estate and to have additional funds available 
from which the executors and trustees are now able to pay 
additional sums as interest for the use of money had by 
the estate over the intervening years. At the time the first 
dividend of 25 per cent was paid, December 4, 1933, bank 
creditors who held claims interest-bearing by their terms 
were paid interest in addition to the dividend of 25 per 
cent of their claims. Thereafter certain controversies arose 
between the bank creditors and other general creditors 
whose claims did not bear interest by their terms and after 
many conferences, meetings, and hearings before the Audi¬ 
tory an agreement was reached whereby the unsecured credi¬ 
tors whose claims were not interest-bearing should be al¬ 
lowed interest on their claims to put them on a par with 
bank creditors. On July 15, 1935, a second dividend of 10 
per cent of the original claims against the estate was paid. 
The bank creditors who received interest on their claims 
in addition to the first dividend of 25 per cent were not paid 
interest at the time of the second dividend. On the second 
dividend and pursuant to the agreement reached by all the 
parties in interest and as ratified and confirmed by the 
Court, the other general creditors, being merchandise credi- 
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tors, who had not previously been paid interest, were paid 
25 per cent of interest accrued to them. The payment of 
this 25 per cent of accrued interest to these merchandise 
creditors placed them on a par with the bank creditors. 
Thereafter, all dividends were made pro rata and in the 
same manner. These subsequent dividends represented a 
fixed percentage of the original claims against the estate 
and were paid without regard to interest either on claims 
bearing interest by their terms or on claims not expressly 
providing for interest. On December 27, 1945, a dividend 
of 5 per cent of the original claims was paid purporting to 
be payment of one hundred per cent (100%) of the original 
claims against the estate. From this last dividend the 
executors and trustees deducted from the checks issued to 
the merchandise creditors the amount of interest allowed 
and paid to them at the time of the second dividend. The 
checks were issued subject to complete satisfaction of the 
claim. No such deduction was made from the final dividend 
to bank creditors nor was there any attempt to preclude 
said bank creditors from further anticipation of interest. 

Thereupon the appellants filed a Motion for Order re¬ 
quiring Executors and/or Trustees to account to certain 
creditors for accrued interests. This motion came on for 
hearing in the District Court of the United States for the 
District of Columbia and was heard March 7, 1946, by Mr. 
Justice Holtzotf in Motions Court. A further hearing was 
had before Mr. Justice Holtzoff on March 26, 1946, and on 
March 28, 1946, the Court entered its order allowing ap¬ 
pellants interest at the rate of one and one-half per cent 
(l 1 / 2 %) and allowing bank creditors interest at the rate 
called for in their notes. Payment to be prorated in the 
event sufficient funds should not be available to make such 
payments in full and from which order the appellants bring 
this appeal. 
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Statement of Points 


The Court Erred: 

1. In finding that the Auditor’s allowance to merchan¬ 
dise creditors of the Estate of Morton H. Goldenberg, de¬ 
ceased, of 25 per cent of the interest on their claims from 
November 14,1931, through the period covered by the Audi¬ 
tor’s Report filed June 3,1935, constituted a limitation upon 
the rate of interest to be computed on the claims of mer¬ 
chandise creditors. 

2. In ordering the executors and trustees of the Estate 
of Morton H. Goldenberg, deceased, to allow merchandise 
creditors, of the said estate, interest at the rate of 1% per 
cent in lieu of interest at the legal rate. 

3. In finding that no agreement existed between the mer¬ 
chandise creditors of the Estate of Morton H. Goldenberg, 
deceased, the Executors and Trustees of the.said estate, 
and other general creditors whose claims were on interest- 
bearing obligations. 

4. In reopening the accounts of the executors and trus¬ 
tees over the life of the administration of approximately 
fifteen (15) years that were previously stated by the Audi¬ 
tor and approved by the Court. 

Summary of Argument 

(1) The decedent, Morton H. Goldenberg, departed this 
life on the 7th day of October, 1930, while residing in the 
City of Baltimore, State of Maryland. Primary adminis¬ 
tration of the estate was in the Orphans’ Court of Balti¬ 
more with ancillary administration in the District of Co¬ 
lumbia. 

Due to the depression existing during the early part of 
the administration, the estate appeared to be hopelessly 
insolvent. The estate owed over a million dollars. About 
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$300,000.00 of this debt was evidenced by interest-bearing 
notes held by banks and the balance was evidenced by open 
accounts mainly with merchandise creditors. 

Because of the financial condition of the estate many 
of the merchandise creditors accepted an offer of 45 per 
cent as settlement in full of their claims. The bank credi¬ 
tors and the other general creditors, mostly merchandise 
creditors, elected not to settle their claims but to partici¬ 
pate equally as was directed by the Court and according to 
law in the District of Columbia. 

Although the Court ordered that the creditors of the 
estate not agreeing to accept 45 per cent of the principal 
amounts of their claims in full settlement should be paid 
pro rata and that no preference or priority should be given 
to creditors of the same class by reason of their being 
domiciled in the District of Columbia, the executors never¬ 
theless gave a preference to the holders of interest-bearing 
notes by paying interest in addition to the first dividend 
even though it appeared there would not be sufficient assets 
to pay all claims and regardless that the banks and the 
merchandise creditors all were in one class, i. e., general 
creditors. 

The preference of bank creditors over merchandise credi¬ 
tors created an immediate controversy followed by confer¬ 
ences at which it was eventually agreed that all general 
creditors be treated equally and on the same basis and, to 
correct the preference given the banks by the first dividend, 
a comparable amount of interest was paid to merchandise 
creditors at the time of, and in addition to, the second divi¬ 
dend. 

The agreement that the merchandise creditors were to 
receive interest and be treated equally actually did not af¬ 
fect the rights of the parties because in the absence of any 
agreement whatsoever all the creditors of the same class 
are entitled to equal treatment. 
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(2) From the time the debts owed by the estate became 
due, it became immaterial whether the debt was founded on 
a note or on an open account. The law allows a reason¬ 
able time to collect the assets of an estate and to reduce 
it to cash for the payment of debts and legacies. During 
the so-called administration year the delay is the delay of 
the law during which time no interest would accrue to open 
accounts. The delay occurring after the so-called admin¬ 
istration year, however, is not the delay of the law, but a 
delay due to inability to pay the debt and differs not at all 
from the default of a debtor who simply does not pay his 
debts when due. It would follow that after the debt be¬ 
came due at the end of the administration year the debt 
would draw interest if it should turn out that there is a 
fund from which interest can be paid. 

Limiting interest to 1%% for some of the general credi¬ 
tors and allowing interest of 6% to other creditors of the 
same class is clearly inequitable and unjust. The Court 
erred in preferring some of the general creditors over other 
general creditors by limiting the rate of interest allowable 
to merchandise creditors to 1 Y> per cent although by agree¬ 
ment and by law all the general creditors are entitled to 
equal treatment, with interest at the legal rate to be paid 
pro rata from the funds available for the payment of in¬ 
terest. 

(3) Appellants contend that there was in fact an agree¬ 
ment between all the general creditors and the executors 
and trustees that interest be allowed and paid at the legal 
rate, to the extent possible from funds available for that 
purpose, to all general creditors of the estate, equally, pro 
rata, and in the same manner. 

Every act of all the parties conclusively shows the agree¬ 
ment to have been made and put in force. First, a dividend 
was paid to all creditors with interest being allowed and 
paid only to bank creditors. Second, a further dividend was 
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paid with interest comparable to the interest previously 
paid to banks being paid to merchandise creditors. The ad¬ 
justment of interest was to place, and did place, all the gen¬ 
eral creditors on the same footing. Lastly, numerous divid¬ 
ends were paid following the first two dividends and each 
dividend so paid, with the exception of the final dividend 
to which the appellants objected, was made pro rata and on 
the same basis without preference. 

The Court erred in its interpretation of the Auditor’s 
findings as set forth in his report filed June 3, 1935 that 
no agreement existed between all the general creditors and 
the executors and trustees that all the creditors be treated 
equally without preference and that interest at the legal 
rate be allowed and paid pro rata from any funds avail¬ 
able for the payment of such interest. 

4. In reopening the accounts for the purpose of comput¬ 
ing different rates of interest on the various claims of 
the several general creditors the Court erred in so doing by 
thereby giving a preference to certain creditors of the same 
class contrary to law and to the evidence of the existence 
of an agreement between the executors and trustees and 
the various general creditors as shown by the record that 
all the general creditors be treated equally and without 
preference. 

Argument 

The Court erred in finding that the Auditor’s allowance 
to merchandise creditors of the Estate of Morton H. Gold- 
enberg, deceased, of 25% of the interest on their claims 
from November 14, 1931, through the period covered by 
the Auditor’s Report filed June 3,1935, constituted a limita¬ 
tion upon the rate of interest to be computed on the claims 
of merchandise creditors. 
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Argument for appellants on the Motion requiring Execu¬ 
tors and/or Trustees to compute and pay accrued interest 
to certain creditors established, that, as a result of certain 
controversies between the Executors and Trustees and gen¬ 
eral creditors of the Estate of Morton H. Goldenberg, de¬ 
ceased, that arose prior to July 15, 1935 (the date of the 
second dividend declared and paid in this case), certain 
conferences were held by the various general creditors or 
their attorneys and the executors and trustees or their at¬ 
torneys. Reference to these controversies and conferences 
was made to in the Petition of Executors for Instructions as 
to Payments to Creditors, filed September 19, 1933. (Joint 
app. 34.) Paragraph 5 of the petition recites: 

‘‘Thereupon, your petitioners, after several confer¬ 
ences with attorneys representing various of the mis¬ 
cellaneous and merchandise creditors of said estate, 
prepared and submitted to all of the unsecured, miscel¬ 
laneous and merchandise creditors a plan or proposal, 
subject to the approval of this Honorable Court, to pay 
such of the miscellaneous and merchandise creditors as 
cared to accept the same, forty-five percentum (45%) 
of the principal amounts of their claims, in full settle¬ 
ment, and to pay to those creditors who did not elect 
to accept said offer, payment of their claims on the 
same basis, pro rata , and in the same manner as bank 
creditors.’ ’ 

Pursuant to such petition the Court ordered: 

“That, in making their first distribution to the credi¬ 
tors of the estate of said decedent, said Executors be, 
and they are hereby authorized to pay to the creditors 
of said estate agreeing to accept 45% of the principal 
amounts of their said claims, and to pay to the creditors 
of said estate not agreeing to accept 45% of the prin¬ 
cipal amounts of their claims in full settlement thereof, 
such proportion of their respective claims, pro rata, 
as in the judgment of said Executors may be proper in 
view of the amounts of said claims and the amount of 
money available for that purpose.” (Joint app. 39.) 

Further reference to these controversies and conferences 
was made to in the hearings before the Auditor on February 



9 


21,1935. (Joint app. 43.) As a result of tliese conferences 
an agreement was made by the parties in interest. As 
stated by Mr. Lxoenigsberger, attorney for the executors, 

“1 might say furtiier tnat the matters agreed upon 
are believed to be in accordance witli law. jLiie ciianges 
agreed upon as to the account are the fodowing: 

“In the account as tiled, which shows the first divid¬ 
end to creditors, the banks and the Estate of J ulius M. 
tfoitienberg, which held claims interest-bearing by 
their terms, were allowed dividends on their claims plus 
interest in accordance with the terms of the obligations, 
but no interest was allowed on the claims of other credi¬ 
tors, principally merchandise creditors, wnose claims 
were not by their express terms interest-bearing. Al¬ 
though there is no statute on the subject, it is believed 
to be consistent with the practice in this jurisdiction 
and elsewhere to allow interest on these claims from 
.November 14, 1931, that being thirteen months after 
the grant of letters testamentary by the Orphans' Court 
of Baltimore, in which Court the will and codicil were 
probated and the letters testamentary were originally 
issued.” (Joint app. 43.) 

Confirming this statement of Mr. Koenigsberger at the 
hearings before the Auditor, the Auditor stated: 

“The Auditor finds that those creditors who have re¬ 
ceived only 25 per cent of the principal of their claims, 
and whose claims do not specifically provide for inter¬ 
est, are entitled to receive, prior to or at the time of 
payment of future dividends, 25 per cent of the inter¬ 
est on their claims from November 14,1931, in addition 
to the pavments heretofore made to them.” (Joint app. 
46.) 

The report of the Auditor, filed June 3,1935, was ratified 
and confirmed by the Court, June 27, 1935, after due notice 
was given and no objections made. (Joint app. 48.) 

As further evidence and acknowledgment of the existence 
of the agreement to allow interest to merchandise creditors 
and to put them on the same footing as the bank creditors 
is the fact that although interest was allowed and paid to the 
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bank creditors on their claims at the time of the first divi¬ 
dend, no interest was paid to hank creditors at the time of 
the second dividend when interest was paid to the merchan¬ 
dise creditors. This adjustment of interest at the time of 
the second dividend placed all the creditors, whether they 
were hank creditors or merchandise creditors, on the same 
footing. (Joint app. 53, 54.) 

After declaration and payment of the first two dividends 
(as adjusted to return to all the general creditors a pro 
rata portion of accrued interest) all subsequent dividends, 
except the last dividend, were made equally to bank cred¬ 
itors and to merchandise creditors on the basis of a per¬ 
centage of the original claims without regard to any in¬ 
terest whatsoever or to the varying rate of interest specified 
in the several notes held by the bank creditors. Dividends 
declared subsequent to the second dividend on July 15, 
1935, and before the last dividend on December 27, 1945, 
are believed to be according to law. (D. C. Code 1940, Title 
18, Chapter 5, sections 519 and 520). 

This estate was insolvent to the extent that merchandise 
creditors were offered a settlement in full of only 45% 
of their claims. This offer was accepted by at least 889 
creditors having claims amounting to $287,049.39. (Joint 
app. 36.) Even in the face of this condition of insolvency 
and the order of the Court previously referred to (Joint 
app. 39), an attempt, nevertheless, was made to prefer the 
bank creditors over the other general creditors by allowing 
and paying them interest without so allowing and paying 
interest, pro rata, to all of the general creditors whose 
money was likewise being used by the estate. Only after 
other conferences as evidenced by the Auditor’s report filed 
June 3, 1935 was it finally agreed by all the creditors and 
the executors and trustees that all creditors, whether they 
be called bank creditors or merchandise creditors, should 
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be treated equally, without preference, and on the same 
footing. 

It appears obvious from the foregoing facts that every 
tactic available was resorted to by various large creditors 
(bank creditors) to prevent interest from being allowed 
and paid to the merchandise creditors who held a very large 
number of comparatively small claims. No stone has been 
left unturned in the effort of the bank creditors to obtain 
a preference over the other general creditors called mer¬ 
chandise creditors. 

At the hearing on the Motion on March 7,1946, the Court 
stated: 

“No, the Auditor’s report applies only to 25% of 
the interest. I am quite clear you can get 25 per cent. 
I am only hearing the parties on the balance, the other 
75 per cent. So if you are relying on the Auditor’s 
report, you are entitled to only 25 per cent.’’ (Joint 
app. 82.) 

Although objection to this line of reasoning was raised 
immediately the Court nonetheless continued to interpret 
the statement in the Auditor’s report and the findings of the 
Auditor as contained in the report filed June 3, 1935 to per¬ 
mit the Auditor and the Court to arbitrarily prefer one or 
several of a class of general creditors over others of the 
same class. It is indeed strange reasoning that permits 
limiting the rate of interest allowable to one member of a 
class of general creditors to 1V> per cent and at the same 
time reconcile allowance to other creditors in the class 
interest at the rate of 6 per cent. 

It is more reasonable to interpret the statements made 
before the Auditor and the findings of the Auditor to mean, 
as in fact it was intended, that as bank creditors had pre¬ 
viously been paid interest not allowed merchandise cred¬ 
itors, and as had been expressed at these hearings before 
the auditor that it was the intention of all the parties that 
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finally and at that time are due and payable. The debt is 
due and payable whether it is founded on a contract pro¬ 
viding for interest or whether it is founded on open ac¬ 
count, and regardless of the manner in which it originally 
arose, being due and payable it is entitled to interest. 

It is well recognized in this jurisdiction that when a debt 
becomes due and remains unpaid the creditor is normally 
entitled to bring suit and on recovery of judgment is entitled 
to interest at the legal rate. In matters of this kind, how¬ 
ever, and after a claim against the estate has been filed, 
proved and passed and there remains nothing more to be 
done except the payment by the administrator or executor, 
the creditor, for good cause, is without power to sue out a 
judgment but can only ask the Court to hasten payment 
of the debt. To allow suits for judgment on debt claims 
of this nature would be an empty act which rightfully can 
not be tolerated by our Courts. Although it is against public 
policy to permit actions of this nature because the claim 
for the debt is already before the Court and will be paid 
at the time and in the manner as appears best to the Court 
should be no reason why the creditor should be barred from 
the receipt of legal interest, if money becomes available for 
the payment of such interest, from the date that the credi¬ 
tor is entitled to judgment. In fact when a claim against an 
estate remains unpaid at the end of the statutory period for 
payment the debt should automatically attain the dignity of 
a judgment debt. 

In D. C. vs. Railroad Company, 8 App. D. C. 322, at pages 
376-7, the Court said: 

“We think it may be stated as a general rule of the 
common law of our Court * * * that if a debt ought to 
be paid at a particular time, and is not paid through 
the default of the debtor, compensation in damages 
equal to the value of the money, which is the legal inter¬ 
est upon it, shall be paid during such time as the party 
is in default.” 
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In 39 ALR 458, Annotation to reported case of State of 
Tennessee, ex rel. s. s. McConnell, Superintendent of Banks 
vs. Park Bank and Trust Company, Dora G-. Wendel, et al., 
appts., Tennessee Supreme Court, 268 S. W. 638, the general 
rule is given that: 

“In general, the Courts while stating or recognizing 
that interest on claims of equal rank against a bankrupt 
or insolvent will not be computed where the assets of 
the estate are not sufficient to pay the principal of 
the debts, hold that if the estate does in fact turn out 
to be sufficient to meet all demands and leave a surplus 
over, interest on all claims whether they are interest- 
bearing or not, will be allowed the creditors during the 
administration of the estate in bankruptcy, or by a 
receiver or assignee.’’ 

The Court erred in limiting the amount of interest allow¬ 
able to the merchandise creditors to 1M>% and allowing 6% 
interest to other general creditors. Allowance of different 
rates of interest for the identical use of money belonging to 
different members of a single class of creditors whether 
they be called bank creditors or merchandise creditors 
amounts to an unconscionable and inequitable preference. 

2. The Court erred in ordering the executors and trus¬ 
tees of the estate of Morton H. Goldenberg, deceased, to al¬ 
low merchandise creditors, of the said estate, interest at the 
rate of 1*4% in lieu of interest at the legal rate. 

The D. C. Code, 1940, Title 28, Section 2701, (Mar. 3,1901, 
31 Stat. 1377, ch. 854, sec. 1178; July 1, 1902. 32 Stat. 610, 
ch. 1352.) provides that: 

‘ 1 The rate of interest in the District upon the loan or 
forbearance of any money, goods, or things in action, 
and the rate to be allowed in judgments and decrees, 
in the absence of express contract as to such rate of 
interest, shall be six dollars upon one hundred dollars 
for one year, and at that rate for a greater or less sum 
or for a longer or shorter time; * * * ,r 
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The merchandise creditors in this case along with the 
bank creditors have been deprived of the use of their money 
for a period of approximately 15 years. The forbearance 
for one year is a forbearance imposed by law to allow for 
delays necessarily incident to the liquidation and settle¬ 
ment of any estate. The forbearance thereafter must be 
for other causes. 

In this case forbearance was principally due to economic 
conditions then existing that made it impractical and per¬ 
haps even impossible to dispose of all the assets of the 
estate and reduce them to cash for prompt payment of 
taxes, debts and legacies. Although frequent effort was 
made to terminate this estate while within the jurisdic¬ 
tion of the Equity Court holding a Probate Court the 
Equity Court nevertheless deemed it more advisable to 
take jurisdiction of this Estate in the District of Columbia 
for the purpose of continuing the administration for a 
greater period of time for the purpose of rendering more 
equitable relief to all parties in interest. 

After jurisdiction of this estate was assumed by the 
equity court all the parties in interest could reasonably 
expect to receive equitable treatment as was ordered by 
the Court on February 24,1933. (Joint app. 33.) 

In Williams vs. The American Bank, Massachusetts Re¬ 
ports, 4 Metcalf 317, the Court stated: 

“At the moment of a man’s decease, his affairs are 
brought to a close; he can neither contract nor execute 
contracts, acquire or alienate property, pay or receive 
money. As his affairs then stand, so they must remain; 
and be adjusted with reference to the grounds on which 
they then stood, although months and years may elapse 
before they can be liquidated, and the result declared 
and carried into effect. If it were possible that all the 
assets could be collected and all the debts ascertained, 
on the day of his death, the true rule would be, that all 
creditors should be paid the amount of the debts then 
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due them, if the assets were sufficient; otherwise, to 
divide those assets among them in proportion to those 
debts. In ascertaining those debts, it would seem prop¬ 
er to compute and add the interest on all debts drawing 
interest by contract or usage; because in such case the 
interest then accrued -would be as much due and part 
of the debt as the principal; in regard to debts not 
drawing interest, to take the single amount; in regards 
to debts payable at a future day, without interest, to 
make a rebate of interest, for the time unexpired. This 
would fix the amount equitably due to the creditors, 
considered in reference either to their claims as against 
legatees and heirs, or as between each other, to deter¬ 
mine the proportions in which the fund should be di¬ 
vided. It is however perfectly manifest, that an estate 
cannot be so settled. But all the delay, which occurs 
after that time, is in fact a delay necessarily incident 
to the liquidation and settlement of the estate; and 
there is no reason in principle, why the loss occasioned 
thereby should be borne by a creditor whose claim did 
not happen to bear interest before the death of the debt¬ 
or, and not by one whose debt was in terms bearing 
interest. They are entitled to share in a common fund, 
in proportion to the amounts due to them respectively, 
at the decease of the debtor; and they are delayed, in 
receiving their dues, by means for w’hich one is no more 
responsible than the other, and which neither could 
remove by diligence. It appears to us, therefore, that 
it makes no difference, whether the debts were on 
interest, or not, prior to the death of the debtor; and 
whether the time of his death, or of the report, or of the 
decree of distribution, be assumed, interest is to stop on 
all, or to be computed on all. 

<<« * • jf ^ assets consist of notes, bonds, certifi¬ 
cates of public debt, or other securities drawing inter¬ 
est, they continue to draw interest, until paid, and then 
interest is paid to the administrator, for the period 
which has elapsed since the death of the intestate. 
Such interest is manifestly the earnings of a fund 
equitably belonging to the creditors, and should equit¬ 
ably enure to their use * * * all such interest is, of 
course, the earnings of the fund belonging in equity 
to the creditors * * 
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3. The Court erred in finding that no agreement existed 
between the merchandise creditors of the Estate of Morton 
H. Goldenberg, deceased, the Executors and Trustees of 
the said estate and other general creditors whose claims 
were on interest-bearing obligations. 

Every act performed in the administration of this estate 
bears out appellants’ contention that there was in fact an 
agreement between all parties in interest to allow interest 
at the legal rate to those general creditors of the estate 
called merchandise creditors equally with the other general 
creditors called bank creditors whose claims were evidenced 
by notes for payment of interest. The first dividend of 
25% of the original claims was paid as of December 4,1933, 
and in addition thereto interest was paid to bank creditors 
whose notes provided for interest. No interest was paid to 
other general creditors whose claims were not interest 
bearing by their terms. Thereafter, controversies arose 
between the various creditors, executors and trustees, and 
as a result of conferences (Joint App. 43) an agreement 
was reached by the parties in interest (Joint App. 46) 
whereby it was agreed that interest be paid to the merchan¬ 
dise creditors to put them on a par with the bank creditors 
(Joint App. 53). The second dividend was paid July 15, 
1935, and carried out the agreement to pay interest to mer¬ 
chandise creditors and to put them on a par with bank 
creditors. The second dividend was for 10 per cent of the 
original claim with no payment of interest to bank credi¬ 
tors but with payment of 25 per cent of accrued interest 
to the merchandise creditors in addition to the 10 per cent 
payment. Payments of these dividends and adjustments 
were ratified by the Court. Thereafter and without objec¬ 
tion by any creditor, either bank creditor or merchandise 
creditor, nine (9) dividends were made as follows: 20% 
May 26, 1936; 5% October 1, 1936; 10% July 12, 1937; 5% 
each on September 23, 1938, July 19, 1940, and September 
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17,1941; 4% December 22, 1942; 6 Jo July 31,1944; and 5% 
December 27, 1945, purporting to be a final payment and 
in complete settlement of the claims of merchandise credi¬ 
tors, but from which dividend of 5% was deducted an 
amount equal to the sum of the interest allowed and paid 
to said merchandise creditors at the time of the second divi¬ 
dend. No denial was made, nor can it be made, that these 
acts did not occur during the course of administration of 
nearly 16 years. Each of those acts bears out appellants’ 
contention that an agreement was entered into whereby 
merchandise creditors were entitled to interest and to an¬ 
ticipation of interest in the same manner and on the same 
footing as bank creditors. The only real argument pre¬ 
sented against the existence of this agreement was the 
statements of counsel that (1) no agreement existed with¬ 
out denial of any of the facts or acts that substantiate the 
existence of the agreement, and (2) that “at the tag end 
of this proceeding, the executors are a little bit disturbed as 
to whether or not the position taken in 1935 was correct— 
whether the general creditors were entitled to any interest. 
So they made their final payment in an amount which to¬ 
gether with all the other money which had been paid over 
equaled the face amount of their claims. We are now here 
on the question whether or not they are to get any interest.”* 
(Joint App. 71). 

The debt became due and payable to all creditors thir¬ 
teen months after the grant of letters testamentary. There¬ 
after interest on the use of money was normally to be antic¬ 
ipated by all the parties forebearing the use of their money. 
Since the debt became due and payable to all the parties at 
the same instant and was thereafter in effect loaned for the 
same use, all the creditors were thereafter entitled to the 
same return on the use of their money and without prefer¬ 
ence to any single member of the same class of creditors. 
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The agreement of all the creditors to forego the use of 
their money and to anticipate compensation in the form of 
interest for such use, in addition to having been entered into 
in fact by the parties, does not differ from what the parties 
would be entitled to by law in the absence of any agreement. 

The bank creditors whose claims were on interest-bearing 
obligations were allowed and paid interest during the so- 
called administration year of 13 months. Appellants (mer¬ 
chandise creditors) do not claim interest during the admin¬ 
istration year, but contend that when the debts of the estate 
became due and payable at the end of the administration 
year, but remained unpaid for causes beyond control of any 
of the creditors, both by equity and by law, the debts should 
bear interest and the creditors be paid interest at the legal 
rate for the use of their money. 

4. The Court erred in reopening the accounts of the 
executors and trustees over the life of the administration 
of approximately fifteen (15) years that were previously 
stated by the Auditor and approved by the Court. 

After nearly 15 years of administration and payment of 
eleven dividends, ten of which were on or before July 31, 
1944, the Court now has decided that all the accounts must be 
reopened for the purpose of computing 1 */> per cent simple 
interest on the claims of merchandise creditors and that 
each dividend must be applied first to the payment of in¬ 
terest and then to the payment of the unpaid principal. In¬ 
terest is to be computed at 5 or 6 per cent according to the 
terms of the notes held by the bank creditors and that divi¬ 
dends are to be credited first to the payment of interest and 
then to the reduction of principal. Computation of interest 
at the arbitrary rates fixed by the Court would unconscion¬ 
ably deprive the merchandise creditors of this estate from 
interest. The computation under this formula is such that it 
would prefer some bank creditors over other bank creditors 
and all bank creditors over merchandise creditors. 
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The reopening of these accounts for the sole purpose of 
computing interest of the debts of the estate at different 
rates and thereby preferring certain general creditors call¬ 
ed bank creditors over certain other general creditors called 
merchandise creditors is contrary to law. (D. C. Code 1940, 
Title 18, Chapter 5, section 520.) 

Conclusion 

Wherefore, upon consideration of the foregoing, the ap¬ 
pellants pray that the order of the District Court of the 
United States for the District of Columbia be vacated and 
set aside and that a mandate be returned directing that the 
Executors and Trustees of the estate of Morton H. Golden- 
berg, deceased, compute and pay interest, at the legal rate, 
on all debts of the estate from November 14, 1931, that be¬ 
ing thirteen months after the grant of letters testamentary 
by the Orphans’ Court of Baltimore and further that if 
there are not sufficient assets remaining in the hands of said 
executors to make payment of 100 per cent of principal, 
and interest computed at the legal rate, principal and/or 
interest shall be paid pro rata to all general creditors to 
the extent of the assets available for the payment of such 
debts and that no preference be accorded to any creditor 
whether they be called a bank creditor or whether they be 
called a merchandise creditor. 

Respectfully submitted, 

HERBERT S. WARD, 

HARRY L. HORTON, 

Attorneys for Appellants, 
Hightstown Rug Company, 

Brown Durr ell Company, 

Sure Fit Products Company, et al. 

Of Counsel: 

Scott D. Kellogg, 

J. Benjamin Simmons, 

Washington, D. C. 
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JOINT APPENDIX 
Case No. 9375 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia 


Equity No. 54164. 


United States of America, ) 

\og * 

District of Columbia. J 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the City 
of Washington, in said District, at the times hereinafter 
mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


FANNIE R. WEINBERG, et al, 

Plaintiffs, 

vs. 

GOLDENBERG’S, INCORPORATED, 
a corporation, et al., 

Defendants. 
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1 IN THE 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 

Holding a Court of Equity 


FANNIE R. WEINBERG (formerly Fannie R. Goldenberg) 
(The Emersonian. Baltimore, Md.), 

LEO 8AUM (2737 Devonshire Place, Northwest, Washington, 
D. C-). and 

NATIONAL SAVINGS AND TRUST COMPANY, of Wash- 
ington, D. C., a Corporation (15th Street and New York 
Avenue, Northwest, Washington, D. CO. as Executors of. 
and Trustees under, the Last Will and Testament and 
Codicil of Morton H. Goldenberg, Deceased, 

Plaintiffs, 


vs. 

GOLDENBERG’S, INCORPORATED, a Corporation, 
NATIONAL SAVINGS AND TRUST COMPANY, of Wash¬ 
ington, D. C., a Corporation, and 
MORRIS SIMON, as Trustees under the Last Will and 
iestament of Julius M. Goldenberg, deceased; 

LEO BAUM and 

MORRIS SIMON, as Surviving Executors of the Last Will 
and Testament of Julius M. Goldenberg, deceased; 

LEO BAUM, in his own right; 

HARRY M. KAUFMAN; 

FANNIE R. WEINBERG (formerly Fannie R. Goldenberg) 
in her own right; 

MOSES MORTON GOLDENBERG, an infant; 

JANE BERNHEIMER, an infant; 

KATHRYN L. SIM KINS (formerly Kathryn L. Goldenberg); 
ALICE RIORDAN; 

MARIE BALLAUF (formerly Marie Glenn); 

ALICE GOLDSBOROUGH (formerly Alice Newmyer); 
LEWIS JOHNSON; 

WILLIAM DUVAL; 

FEDERATED CHARITIES OF BALTIMORE, MARYLAND; 
UNITED HEBREW RELIEF SOCIETY of Washington, D. 
C-; 

SINAI HOSPITAL, of Baltimore, Maryland, 

Defendants. 


L Equity No. 54164 


BILL FOR ADMINISTRATION OF ESTATE, 
PARTITION, ETC. 


To the Honorable, the Supreme Court of the District of 
Columbia, holding a Court of Equity: 

The Bill of Fannie R. Weinberg (formerly Fannie R. 
Goldenberg), Baum and National Savings and Trust Com¬ 
pany of Washington, D. C., a corporation, as Executors of, 
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and Trustees under, the Last Will and Testament and 
Codicil of Morton H. Goldenberg, deceased, respectfully 
shows to the Court: 

2 1. The plaintiff Fannie R. Weinberg (formerly 

Fannie R. Goldenberg) is a citizen of the United 
States, at present residing in the City of Baltimore, State 
of Maryland, and is of full age; the plaintiff Leo Baum is 
a citizen of the United States and is a resident of the Dis¬ 
trict of Columbia, and is of full age; and the plaintiff Na¬ 
tional Savings and Trust Company, of Washington, D. C., 
is a corporation organized and existing under and by vir¬ 
tue of the laws of the United States. The plaintiffs file this 
Bill as Executors of, and Trustees under, the Last Will and 
Testament and Codicil of Morton H. Goldenberg, deceased. 

2. The defendant Goldenberg’s, Incorporated, is a cor¬ 
poration organized and existing under and by virtue of the 
laws of the State of Delaware, and is sued in its own right; 
the defendant National Savings and Trust Company, of 
Washington, D. C., is a corporation organized and existing 
under and by virtue of the laws of the United States, and 
is the same corporation as the corporation of that name 
which is one of the parties plaintiff hereto, and it is sued 
as one of the Trustees under the Last Will and Testament 
of Julius M. Goldenberg, deceased; the defendant Morris 
Simon, is a citizen of the United States and a resident of 
the District of Columbia, is of full age, and is sued as one 
of the Trustees under the Last Will and Testament of 
Julius M. Goldenberg, deceased, and also as one of the Sur¬ 
viving Executors of the Last Will and Testament of the 
said Julius M. Goldenberg, deceased; the defendant Leo 
Baum is a citizen of the United States and a resident of the 
District of Columbia, is of full age and is the same person 
as the person of that name who is one of the parties plain¬ 
tiff hereto, and he is sued in his own right, and also as a 
representative of the class of pecuniary legatees of which 
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he is a member, under the Last Will and Testament and 
Codicil of Morton H. Goldenberg, deceased, pursuant to 
the provisions of Equity Rule 15, and he is also sued as one 
of the Surviving Executors of the Last Will and Testament 
of Julius M. Goldenberg, deceased; the defendant Harry M. 
Kaufman is a citizen of the United States and a resident 
of the District of Columbia, is of full age, and is sued in his 
own right; the defendant Fannie R. Weinberg (formerly 
Fannie R. Goldenberg) is a citizen of the United States at 
present residing in the City of Baltimore, State of Maryland, 
is of full age, and is the same person as the person 
3 of that name who is one of the parties plaintiff hereto, 
and she is sued in her own right; the defendant Moses 
Morton Goldenberg is a citizen of the United States and a 
resident of the City of Baltimore, State of Maryland, is an 
infant, having been born on, to wit, the 6th day of December, 
1922, and is sued in his own right; the defendant Jane Bern- 
heimer is a citizen of the United States and a resident of 
the City of Baltimore, State of Maryland, is an infant hav¬ 
ing been born on, to wit, the 11th day of September, 1913, 
and is sued in her own right; the defendant Kathryn L. 
Simkins (formerly Kathryn L. Goldenberg), is a citizen 
of the United States and a resident of the District of Colum¬ 
bia, is of full age and is sued in her own right; the defend¬ 
ant Alice Riordan is a citizen of the United States and a 
resident of the City of Baltimore, State of Maryland, is 
of full age, and is sued in her own right; the defendant 
Marie Ballauf (formerly Marie Glenn), is a citizen of the 
United States and a resident of the City of Baltimore, State 
of Maryland, is of full age, and is sued in her own right; 
the defendant Alice Goldsborough (formerly Alice New- 
myer), is a citizen of the United States, her place of resi¬ 
dence being unknown to the plaintiffs, she is of full age, 
and is sued in her own right; the defendant Louis Johnson 
is a citizen of the United States and a resident of the Dis- 
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trict of Columbia, is of full age, and is sued in his own 
right; the defendant William Duval is a citizen of the 
United States and a resident of the City of Baltimore, State 
of Maryland, is of full age, and is sued in his own right; the 
defendant Federated Charities of Baltimore, Maryland, is 
a charitable corporation or association, engaged in its 
activities in the City of Baltimore, State of Maryland, the 
plaintiffs are not aware whether it is a corporation or a 
voluntary association, and it is sued in its own right; the 
defendant United Hebrew Relief Society of Washington, 
D. C., is a charitable corporation or association, engaged in 
its activities in the District of Columbia, the plaintiffs are 
not aware whether it is a corporation or a voluntary asso¬ 
ciation, and it is sued in its own right; the defendant Sinai 
Hospital of Baltimore, Maryland, is a charitible corpora¬ 
tion or association engaged in its activities in the City of 
Baltimore, State of Maryland, the plaintiffs are not aware 
whether it is a corporation or a voluntary association, and 
it is sued in its own right. 

3. Heretofore, to wit, on the 7th day of October, 1930, 
4 one Morton H. G-oldenberg, a citizen of the United 
States and a resident of the City of Baltimore, State 
of Maryland, departed this life, leaving real estate and 
personal property situate in the City of Baltimore, State of 
Maryland, and also certain real estate and personal prop¬ 
erty situate in the District of Columbia, the greater part of 
said estate, both as to real estate and personal property, 
being, however, situate in the District of Columbia. 

4. The said Morton H. Goldenberg died testate, leaving 
a Last Will and Testament bearing date the 10th day of 
July, 1930, and a Codicil thereto bearing date the 11th day 
of July, 1930, and by said Last Will and Testament and 
Codicil the said Morton H. Goldenberg nominated the 
plaintiffs, Fannie R. Weinberg (then Fannie R. Golden- 
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berg), Leo Baum and National Savings and Trust Com¬ 
pany, of Washington, D. C., to be the Executors thereof. 
A true copy of said Last Will and Testament and Codicil is 
filed herewith marked “Plaintiffs’ Exhibit A”, and is pray¬ 
ed to be read and taken as a part of this Bill. 

5. Said Last Will and Testament and Codicil were filed 
with the Orphans’ Court of Baltimore City, Maryland, and 
the due execution thereof was proved according to law, and 
thereafter the same was, by said Court, admitted to probate 
and record, and on, to wit, the 14th day of October, 1930, 
letters testamentary thereon were issued to the plaintiffs, 
Fannie B. Weinberg (then Fannie R. Goldenberg), Leo 
Baum and National Savings and Trust Company, of Wash¬ 
ington, D. C. 

6. At the time of the death of the said Morton H. Gold¬ 
enberg, he was the owner of a department store business, 
known as “M. Goldenberg,” located in the District of Co¬ 
lumbia in the premises known as 912, 914, 916, 918, 920, 
922, 924, 926, 928, 913, 915, 917, 919, 921, 923 and 925 Sev¬ 
enth Street, Northwest, 706, 708 and 710 K Street, North¬ 
west, 707 Eye Street, Northwest, and 911, 913, 915, 917 and 
919 Eighth Street, Northwest, and, in connection there¬ 
with, used warehouses in premises 634 and 636 Massachu¬ 
setts Avenue, Northwest, and 472 L Street, Northwest, and 
a parking lot for the use of his customers situate at prem¬ 
ises 918, 920, 922 and 924 Eighth Street, Northwest. Of 
the aforesaid premises, the said Morton H. Goldenberg 
owned a one-half undivided interest, as tenant in common, 
in premises 913 Seventh Street, Northwest, 918 and 920 

Seventh Street, Northwest, 707 Eye Street, Northwest, 
5 911, 913,915, 917 and 919 Eighth Street, Northwest, and 

472 L Street, Northwest, and was lessee of premises 
912, 914, 916, 918, 920, 922, 924, 926 and 928 Seventh Street, 
Northwest, 915, 917, 919, 921, 923 and 925 Seventh Street, 
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Northwest, 706, 708 and 710 K Street, Northwest, 634 and 
636 Massachusetts Avenue, Northwest, and 922 and 924, 
Eighth Street, Northwest. 

7. According to the balance sheet of said business 
as of the 7th day of October, 1930, the date of death of the 
said decedent, the assets of said business on said 7th day of 
October, 1930, were one million three hundred fifteen 
thousand one hundred thirty-six and 9/100 dollars 
($1,315,136.09), and the liabilities thereof on said date 
were eight hundred thirty-four thousand one hundred sixty- 
eight and 05/100 dollars ($834,168.05), of which liabilities 
four hundred seventy-five thousand six hundred two and 
05/100 dollars ($475,602.05) was owing on open account and 
three hundred fifty-eight thousand five hundred sixty-six 
and 00/100 dollars ($358,566.00) was represented by the 
promissory notes of the said Morton H. (xoldenberg. 

8. Item 59 of said Last Will and Testament is as follows: 

‘‘59. I hereby authorize my Executors, if they shall 
consider it advisable, to continue the operation of the 
business at present conducted by me under the name 
and style “M. Groldenberg,” and said Executors shall 
have said power until such time as said business is 
turned over to my Trustees, as provided by Item 48 
of this will, as a part of the residuum of my estate, 
regardless of any limitation by statute or rule of Court, 
or otherwise whether now or hereafter in force, limit¬ 
ing the time during which businesses may be carried 
on by Executors; and from and after such time as said 
business is turned over to said Trustees, said Trustees 
may, in their discretion, continue to operate the same 
for a period which shall end not more than five years 
after the date of my death. In connection with the 
operation of said business, said Executors or Trustees, 
as the case may be, shall have the right to retain in 
said business the capital thereof at the time of my 
death, and may, in their discretion, use in said business 
any other property, or the proceeds of the sale of any 
other property belonging to my estate, whether or not 
the same be a part of the capital of said business at the 
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time of my deatli, and said Executors or said Trus¬ 
tees, as the case may be, are hereby given the right to 
sell all or any portion of my estate, real or personal, 
for the purpose of providing funds for the operation 
of said business, or to be invested therein, and to use 
the funds so obtained for the operation thereof, or for 
investment therein. Said Executors and Trustees shall 
have the right, in their discretion, either to pay out 
all or any portion of the profits of said business, as the 
same accrue, or thereafter, or to retain the same in 
said business so long as they shall consider advisable. 
Said Executors or said Trustees shall not be personally 
liable for any debts incurred or losses sustained as a 
result of the operation of said business. 

“Said Executors or Trustees shall have the power 
to appoint a manager for said business, to aid and as¬ 
sist them in carrying on the came, and shall have all 
power and authority necessary or proper to be exercis¬ 
ed in connection with the conduct of said business, in¬ 
cluding, but not limited to, the power to borrow money 
for said business. 

G “Said Executors or Trustees shall have the right, at 
any time, while operating said business to form a cor¬ 
poration for the conduct thereof, and to convey said 
business to such corporation and to receive, in full or 
partial payment therefor, the whole or any portion of 
the stock of such corporation. 

“Not more than five years after the date of my 
death, said Executors or Trustees shall sell said busi¬ 
ness or liquidate the same. In the event of a sale there¬ 
of, said Executors or Trustees may sell the same at 
such a price and upon such terms as they shall con¬ 
sider advisable, and may, in their discretion, accept in 
full or partial payment all or any portion of the capital 
stock of a corporation purchasing the same.” 

9. The defendant Goldenberg’s, Incorporated, was or¬ 
ganized by the plaintiffs under the laws of the State of Dela¬ 
ware on, to wit, the 27th day of December, 1930, for the pur¬ 
pose of taking over the said business, so as aforesaid owned 
by the said Morton H. Goldenberg at the time of his death. 

10. Thereafter, to wit, on the 14th day of January, 1931, 
the Board of Directors of the defendant Goldenberg’s, In- 



9 


corporated, entered into an agreement with the plaintiffs, 
as Executors as aforesaid, whereby and whereunder the 
plaintiffs, as Executors as aforesaid, sold to said corpora¬ 
tion, and said corporation purchased from said plaintiffs, 
as such Executors, all of the assets comprising said busi¬ 
ness, in accordance with the balance sheet thereof as of the 
31st day of December, 1930, together with all of the right, 
title and interest of the plaintiffs as Executors in and to 
the following-described leases to real estate used by or in 
connection with said business: 


Premises 

920-922-924 Seventh 
Street, N. W. 

921,923-925 Seventh 
Street, N. W., 

G36 Mass. Ave., N. W. 
472 L Street, N. W., 

922-924 Eighth Street, 


Term Expires Animal Rent 

September 30,1950, $15,557.28 and exces 

taxes after June 301 


r 


1925. 

September 30,1950, $9,843.72, and excess 

taxes after June 301 
1925. 

$12,000, and all exf 
penses. 

$ 2 , 000 . 


August 1,1931, 
August 1,1935, 


N. W. 

708 K Street July 1,1950, 


926-928 Seventh St., June 30,1950, 
N. W. 

706 K St., N. W. 


912-914-916-918 Seventh October 31,1950, 
Street, N. W. 

7 

915-917-919 Seventh October 31,1950, 
Street, N. W. 


$6,000.00 to Decemk 
ber 1,1941; $7,200.M 
to end of term, plup 
all taxes during teraii 
above $981.90. 
$16,000.00 to June 30, 
1934; $17,000.04 tb 
June 30, 1942; $18;- 
000.00 to June 30, 
1950. 

$21,050.64 and excess 
taxes after June 30, 
1926. 

$10,082.16, and excess 
taxes after June 30, 
1926. 


and also all of their right, title and interest as Executors 
in and to the following-described tenancies by sufferance 
of real estate used by or in connection with said business: 
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445 K Street, N. W. 

913 Seventh Street, N. W., 
second and third floors; 

707 Eye Street, N. W., 

918-920 Eighth Street, N. W. 

911-913-915-917-919 
Eighth Street, N. W. 

upon the following terms: 

Transfer to be made as of January 2nd, 1931. 

Consideration to be the issuance to the plaintiff 
Executors, or to their nominee or nominees, of the en¬ 
tire issue of the capital stock of defendant corporation, 
consisting of one thousand (1,000) shares without nom¬ 
inal or par value, and the obligation of said corpora¬ 
tion to pay to said Executors the sum of eight hundred 
seventeen thousand one hundred fifty-eight and 97/100 
dollars ($817,158.97), to be represented by four hun¬ 
dred seventy-five thousand three hundred fifty-one and 
85/100 dollars ($475,351.85) on open account, payable 
on or before four (4) years after January 2, 1931, and 
three hundred forty-one thousand eight hundred seven 
and 12/100 dollars ($341,807.12) to be represented by 
the promissory note of the defendant corporation, dat¬ 
ed January 2, 1931, and payable on or before four (4) 
years after date, with interest at the rate of six (6) 
percentum per annum. 

11. Pursuant to said agreement, the plaintiffs, as Execu¬ 
tors as aforesaid, by bill of sale bearing date the 14th day 
of January, 1931, transferred and conveyed to the defend¬ 
ant Goldenberg’s, Incorporated, the stock in trade, fixtures, 
cash, accounts and notes receivable, good will and equip¬ 
ment (not including real estate) of said business, together 
with the right, title and interest of the plaintiffs, as 
Executors as aforesaid, in said leases and in said tenancies 
by sufferance, and thereupon the said defendant corpora¬ 
tion executed and delivered to said Executor its promissory 
note in accordance with said agreement and issued all of its 
capital stock to the said Executors, with the exception of 


$1,620.00 and all expenses. 

$21,600.00 and all expenses 
but taxes. 
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five (5) shares held in the names of other persons, but held 
by such persons for the use and benefit of the plaintiffs, as 
Executors as aforesaid, so that said Executors are the real 
owners of Ihe entire capital stock of said defendant cor¬ 
poration. 

8 12. On, to wit, the 22nd day of October, 1930, an exem¬ 

plification of said Last Will and Testament and Codicil, 
and of the probate thereof by the Orphans’ Court of Balti¬ 
more City, Maryland, had been filed in the office of the Reg¬ 
ister of Wills of the District of Columbia, and thereafter, to 
wit, on the 19th day of February, 1931, in certain proceed¬ 
ings then pending in this Honorable Court, holding a Pro¬ 
bate Court, entitled "In re Estate of Morton H. G-oldenberg, 
deceased”, Administration No. 41,485, ancillary letters tes¬ 
tamentary on the Estate of the said Morton H. Goldenberg, 
deceased, were granted to the plaintiffs Fannie R. Wein¬ 
berg (then Fannie R. Goldenberg), Leo Baum and National 
Savings and Trust Company, of Washington, D. C., and 
thereafter, to wit, on the 2nd day of March, 1931, said an¬ 
cillary letters testamentary were issued to them. 

13. In and by Items 3 and 5 of said Last Will and Testa¬ 
ment, and by said Codicil thereto, the said Morton H. Gold¬ 
enberg, made certain specific bequests of certain articles 
of personal property other than money; by Item 4 of said 
Last Will and Testament he bequeathed unto the defendant 
Fannie R. Weinberg (then Fannie R. Goldenberg), his 
widow, the sum of two hundred thousand dollars ($200,000.- 
00), said legacy to have priority and preference over all 
other legacies, bequests and devises contained in said Will 
or in any Codicil thereto; by Items 6 to 47, both inclusive, 
of said Last Will and Testament, of the said Morton H. 
Goldenberg, he made pecuniary bequests to or for the bene¬ 
fit of seventy-six persons therein named, amounting in all 
to two hundred sixty-two thousand one hundred fifty dol¬ 
lars ($262,150.00), including a bequest of ten thousand dol- 


12 


lars ($10,000.00) to tlie defendant Leo Baum, who for that 
reason is made a party defendant hereto as a representa¬ 
tive of all of the pecuniary legatees of the same class; and, 
by Item 48 of said Will, the said Morton H. Goldenberg de¬ 
vised and bequeathed the rest and residue of his estate, 
real, personal, and mixed, unto the plaintiffs, in and upon 
certain trusts in said Will set forth, for the benefit of the 
defendants Fannie R. Weinberg (designated in said 
Will by the name Fannie R. Goldenberg), Jane Bernheimer 
and Moses Morton Goldenberg, with further provisions 
after the deaths of said beneficiaries for certain other 
classes of persons who cannot at this time be ascertain¬ 
ed. 

9 14. At the time of the death of the said Morton H. 

Goldenberg, he was the owner of an undivided one-half 
interest, in fee simple, of the following-described real estate 
in the District of Columbia: 

Parcel One. Lot One hundred five (105) in T. W. Sor- 
an’s subdivision of lots in Square Three hundred seventy- 
five (375), as per plat recorded in Liber H. D. C. folio 
Twenty-two (22) of the Records of the Office of the Sur¬ 
veyor of the District of Columbia. 

Parcel Two. Lot Fifteen (15) in Susie F. McKnew’s 
subdivision of lots in Square Four hundred twenty-seven 
(427), as per plat recorded in Liber Thirty-seven (37) folio 
One hundred seventy-seven (177) of the Records of the Of¬ 
fice of the Surveyor of the District of Columbia. 

Parcel Three. Part of Original Lots Ten (10) and 
Eleven (11) in Square Four hundred forty-nine (449), de¬ 
scribed as follows, viz:—Beginning for the same on Sev¬ 
enth Street, West Twenty-three (23) feet Eight (8) inches 
South from the Northwest comer of said Lot Ten (10), and 
running thence North along said Street, Thirty (30) feet 
Five (5) inches; thence East One Hundred sixteen (116) 
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feet to an alley; thence South Thirty (30) feet Five (5) 
inches and thence West One hundred sixteen (116) feet to 
the place of beginning,—subject to right of way over an al¬ 
ley about two and one-half (2^4) feet wide, opening into 
Seventh Street, West on the South Part of said land, the 
same being assessed for taxation purposes as Lot Eight 
hundred twenty-four (824) in Square Four hundred forty- 
nine (449). 

Parcel Four. Parts of Lots Five (5) and Six (6) in 
Square Four hundred fifty-two (452), described as follows, 
viz:—Beginning on East line of Seventh Street, Forty-five 
(45) feet Seven (7) inches North from Southwest corner of 
said Square, and running thence North Twenty-six (26) 
feet; thence East One hundred twenty-nine (129) feet, 
Nine (9) inches to an alley; thence South Thirteen (13) 
feet; and thence West Twenty-six (26) feet Nine (9) inches; 
thence South Thirteen (13) feet; and thence West One hun¬ 
dred three (103) feet to the beginning, with the use a priv¬ 
ilege of a certain alley four (4) feet wide binding thereon, 
and running North to public alley, the same being assessed 
for taxation purposes as Lot Eight hundred six (806) in 
Square Four hundred fifty-two (452). 

10 Parcel Five • Part of Original Lots Eleven (11), 
Twelve (12), and Thirteen (13) in Square Four hun¬ 
dred fifty-five (455), described as follows:—Beginning for 
the same on the line of Seventh Street, West, at a point dis¬ 
tant Fifty-eight (58) feet Six (6) inches South from the 
Northwest comer of said Square, and running thence East 
Parallel with “G” Street, One hundred two (102) feet 
Three (3) inches; thence South Eighteen (18) feet Six (6) 
inches; thence West One hundred two (102) feet Three (3) 
inches; to the line of said Street, and thence North along 
said Street, Eighteen (18) feet Six (6) inches to the place 
of beginning. 
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Parcel Six- Lot Tliirty-nine (39) in Charles Dietz’ Com¬ 
bination of parts of lots in Square Four hundred fifty-five 
(455), as per plat recorded in Liber Twenty-nine (29) folio 
One hundred forty-two (142) of the Records of the Office 
of the Surveyor of the District of Columbia. 

Parcel Seven. Part of Original Lot Nine (9) in said 
Square Four hundred fifty-five (455), described as follows, 
viz: Beginning at the Northwest corner of said lot; thence 
South Forty-four (44) feet; thence East Thirty-three (33) 
feet Three (3) inches; thence North Eight (8) feet, thence 
East Twenty (20) feet; thence North Thirty-six (36) feet; 
thence West Fifty-three (53) feet Three (3) inches to be¬ 
ginning. 

Parcel Eight. Part of Original Lot Seven (7) in Square 
Four hundred fifty-two (452), described as follows: Be¬ 
ginning for the same at the Northwest corner of said Lot, 
and running thence South on Seventh Street, Twenty-one 
(21)'feet; thence East Ninety-six (96) feet to an alley in the 
rear of said Lot; thence North on said alley Twenty-one 
(21) feet; and thence West Ninety-six (96) feet to begin¬ 
ning, the same being assessed for taxation purposes as Lot 
Eight hundred ten (810) in Square Four hundred fifty-two 
(452). 

Parcel Nine. Part of Original Lot Eleven (11) in Square 
Four hundred three (403), described as follows:—Begin¬ 
ning for the same at a point distant three (3) feet South of 
the Northeast corner of said lot, and running thence South 
on Eighth Street, Thirty-seven (37) feet; thence West 
Ninety-one (91) feet Ten (10) inches to the line of a Fif¬ 
teen (15) foot wide alley; thence North on the line of said 
alley Thirty-seven (37) feet; and thence East Ninety-one 
feet Ten (10) inches to the place of beginning. 

11 Parcel Ten. Lot Two (2) in R. H. Taylor’s subdi¬ 
vision of lots in Square Four hundred twenty-seven 


15 


(427), as per plat recorded in Liber C. H. B. folio Eighty- 
nine (89) of the Records of the Office of the Surveyor of the 
District of Columbia. 

Parcel Eleven. Lots “A”, “B” and “C” in Charles L. 
Coltman’s subdivision in Square Four hundred twenty- 
seven (427), as per plat recorded in Liber N. K. folio One 
hundred eighty-one (181) of the Records of the Office of 
the Surveyor of the District of Columbia. 

Parcel Twelve. Original Lot Four (4) in said Square 
Four hundred twenty-seven (427), the same being 
assessed for taxation purposes as Lot Eight hundred two 
(802) in Square Four hundred twenty-seven (427). 

Parcel Thirteen. Parts of Original Lots Five (5) and 
Seven (7) in Square Four hundred twenty-eight (428), con¬ 
tained within the following metes and bounds, viz: Be¬ 
ginning for the same on Eighth Street, at the Northwest 
comer of said Lot Five (5), and running thence South on 
said Street, Thirty-one and sixty-seven one-hundredths 
feet (31.67), and thence East Seventy-eight and Eighteen 
one-hundredths feet (78.18); thence North Thirty-one and 
sixty-seven one-hundredths feet (31.67), and thence West 
Seventy-eight and eighteen one-hundredths (78.18) feet to 
the place of beginning, the same being assessed for taxa¬ 
tion purposes as Lot Eight hundred seven (807) in Square 
Four hundred twenty-eight (428). 

15. No part of the interest of the said Morton H. Gold- 
enberg in any of said real estate was specifically devised by 
the said Last Will and Testament or Codicil of the said 
Morton H. Goldenberg, and, as a consequence thereof, the 
same passed under Item 48 of his said Will to the plaintiffs 
as Trustees, as hereinbefore in Paragraph 13 of this Bill 
set forth, the same being, however, subject to debts owing 
by the Estate of the said Morton H. Goldenberg and lega¬ 
cies payable out of the same, and subject further to such 
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dower rights therein as the said Fannie R. Weinberg, his 
widow, may have therein, and said real estate is now so held 
by said plaintiffs. The other one-half undivided interest 
in said real estate was, at the time of the death of the said 
Morton H. Goldenberg, and from said date to the present 
time has continued to be and is now, owned by the de- 
12 fendants Morris Simon and National Savings and 
Trust Company, of Washington, D. C., as Trustees un¬ 
der the Last Will and Testament of Julius M. Goldenberg, 
deceased. 

16. The said Julius M. Goldenberg, a citizen of the 
United States and a resident of the District of Columbia, 
departed this life, on to wit, the 30th day of July, 1928, 
leaving a Last Will and Testament bearing date the 2nd 
day of March, 1928, a true copy of which is filed herewith 
marked ‘‘Plaintiffs’ Exhibit B”, and prayed to be read and 
taken as a part of this Bill, which said Last Will and Tes¬ 
tament w’as, on the 17th day of August, 1928, duly admitted 
to probate and record by this Honorable Court, holding a 
Probate Court, in certain proceedings then pending in said 
Court entitled “7w re Estate of Julius M. Goldenberg, de¬ 
ceased”, Administration No. 37,794, and letters testamen¬ 
tary thereon were granted to the said Morton H. Golden¬ 
berg, since deceased, and the defendants, Leo Baum and 
Morris Simon. The said Leo Baum and Morris Simon are 
now the Surviving Executors of said Last Will and Tes¬ 
tament. 

17. No part of the interest of the said Julius M. Golden¬ 
berg in any of said real estate was specifically devised by 
said Last Will and Testament of the said Julius M. Gold¬ 
enberg, and, as a consequence thereof the same passed un¬ 
der Item 57 of his said Last Will and Testament to the de¬ 
fendants National Savings and Trust Company of Washing¬ 
ton, D. C., and Morris Simon in and upon certain trusts in 
said Item of said Will set forth, for the benefit of the de- 
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fendants Alice Riordan; Marie Ballauf (then Marie Glenn); 
Alice Goldsborough (then Alice Newmyer); Lewis John¬ 
son, the said Lewis Johnson being one of the persons refer¬ 
red to in Item 57 (b) VI, of the said Last Will and Testa¬ 
ment of the said Julius M. Goldenberg, deceased, as ‘‘the 
two blind colored men who at present spend their time in 
the vicinity of the department store of M. Goldenberg, in 
Washington, D. C.”, the other of said two men being now- 
dead; William Duval, the said William Duval being the 
person referred to in Item 57 (b) VII of the said Last Will 
and Testament of the said Julius M. Goldenberg, deceased, 
as “the man who at present feeds the cats at Mount Royal 
Railway Station, Baltimore, Maryland,”; Federated Chari¬ 
ties of Baltimore, Maryland, and United Hebrew Relief 
Society of Washington, 1). C., with remainder to the defend¬ 
ant Sinai Hospital, of Baltimore, Maryland, and the said 
defendant Morris Simon and National Savings and 
13 Trust Company of Washington, D. C., since the date 
of the death of the said Julius M. Goldenberg have 
been and are now the owners of said undivided one-half 
interest as such Trustees. 

18. At the time of the death of the said Morton H. Gold¬ 
enberg he was the owner of an undivided one-half interest 
in the following-described real estate in the District of Co¬ 
lumbia, the defendant Leo Baum, in his owm right, being 
then and now the owner of the other one-half undivided in¬ 
terest therein: 

Parcel Fourteen. Lots One hundred thirty-two (132) to 
One hundred forty-one (141), both inclusive, in Square 
Five hundred fifteen (515), the same being subject to a 
deed of trust securing an indebtedness of Sixty thousand 
dollars ($60,000.00). 

Parcel Fifteen. Lot Twenty-one (21) in Square Fifty- 
nine hundred eighty-two (5982), and Lots Six (6), Twelve 
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(12) and Fourteen (14) in Square Fifty-nine ninety-six 
(5996), in the subdivision made by the Finance Corporation 
of Washington of land known as “Giesboro Manor”, as 
per plat recorded in Liber 86, Folio 16, of the records of the 
Office of the Surveyor for the District of Columbia, the 
same being subject to a deed of trust covering these and 
other lots. 

No part of the interest of the said Morton H. Goldenberg 
in any of said real estate was specifically devised by the 
Last Will and Testament or Codicil of the said Morton Ii. 
Goldenberg, and as a consequence thereof the one-half un¬ 
divided interest therein of the said Morton H. Goldenberg 
passed to the plaintiffs as Trustees, in like manner as the 
one-half interest in the real estate described in Paragraph 

13 of this Bill, in and upon the trusts referred to in said 
Paragraph 13, and said undivided interest is now held by 
said plaintiffs as Trustees as aforesaid. 

19. At the time of the death of the said Morton H. Gold¬ 
enberg he was the owner of an undivided three-tenths inter¬ 
est in the following-described real estate in the District of 
Columbia, the defendant Leo Baum, in his own right, being 
then and now’ the owner of the other seven-tenths undivided 
interest therein: 

Parcel Sixteen. Lot One hundred one (101) in 

14 Square Twenty-five hundred seventy-one (2571) in the 
combination of certain lots in Block six (6) “Meridian 

Hill” made by Z. Thomas Goldsmith and William Keller, 
as per plat recorded in the office of the Surveyor for the 
District of Columbia, in Liber 89, at Folio 157, the same be¬ 
ing subject to a first deed of trust securing an indebtedness 
of $384,000.00, and subject to a second deed of trust secur¬ 
ing an indebtedness of $75,000.00. 

No part of the interest of the said Morton H. Goldenberg 
in said real estate was specifically devised by the Last Will 
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and Testament or Codicil of the said Morton H. Golden- 
berg, and as a consequence thereof the three-tenths undivid¬ 
ed interest therein of the said Morton H. Goldenberg passed 
to the plaintiffs as Trustees, in like manner as the one-half 
interest in the real estate described in Paragraph 13 of 
this Bill, in and upon the trusts referred to in said Para¬ 
graph 13, and said undivided interest is now held by said 
plaintiffs as Trustees as aforesaid. 

20. At the time of the death of the said Morton H. Gold¬ 
enberg he was the owner of an undivided one-half interest 
in the following-described real estate in the District of 
Columbia, the defendant Moses Morton Goldenberg being 
then and now the owner of the other one-half undivided in¬ 
terest therein: 

Parcel Seventeen. Lot Six (6) in R. H. Taylor’s subdi¬ 
vision of lots in Square Four hundred twenty-seven (427), 
as per plat recorded in Liber C. H. B. Folio 89 of the Rec¬ 
ords of the Office of the Surveyor for the District of Colum¬ 
bia; 

Lot Sixteen (16) in Susie F. McKnew’s subdivision of 
lots in Square Four hundred twenty-seven (427), as per 
plat recorded in Liber 37, Folio 177 of the aforesaid Sur¬ 
veyor’s office records; 

Lots Thirteen (13) and Fourteen (14) in James H. 
Shreeve and John W. Wade, Executors’ subdivision of part 
of Square Four hundred twenty-seven, as per plat recorded 
in Liber 10, Folio 42, of the aforesaid Surveyor’s office rec¬ 
ords; 

Said land being designated on the books of the Assessor 
of the District of Columbia for tax assessment purposes as 
Lot Eight hundred thirteen (813) in Square Four hundred 
twenty-seven (427). 
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Parcel Eighteen. Lots Six (6) and Eight (8) and the 
15 north eightv-five (85) feet by full width of the original 
Lot Seven (7) in Square Four hundred twenty-eight 
(428), the interest of said estate in said parcel being subject 
to a deed of trust securing an indebtedness of $100,000.00. 
No part of the interest of the said Morton H. Goldenberg in 
said real estate was specifically devised by the Last Will 
and Testament or Codicil of the said Morton H. Golden¬ 
berg, and as a consequence thereof the one-half undivided 
interest therein of the said Morton H. Goldenberg passed 
to the plaintiffs as Trustees, in like manner as the one-half 
interest in the real estate described in Paragraph 13 of this 
Bill, in and upon the trusts referred to in said Paragraph 
13 and said undivided interest is now held by the said plain¬ 
tiffs as Trustees as aforesaid. 

21. At the time of the death of the said Morton H. Gold- 
enberg he was the owner of an undivided one-third interest 
in the following-described real estate in the District of Co¬ 
lumbia, the defendant Leo Baum, in his own right, and 
the defendant Harry M. Kaufman, being then and now the 
owners each of a one-tliird undivided interest therein: 

Parcel Nineteen. Lots Three (3), Four (4), Five (5), 
Six (6), Seven (7) and Eight (8) in Square Fifty-nine hun¬ 
dred eighty-three (5983) and Lots Eighteen (18) to Thirty- 
two (32), both inclusive, in Square Fifty-nine hundred nine¬ 
ty-six (5996) in the subdivision made by the Finance Cor¬ 
poration of Washington of land known as “Giesboro Man¬ 
or”, as per plat recorded in Liber 86, Folio 16, of the rec¬ 
ords of the Office of the Surveyor for the District of Colum¬ 
bia, the same being subject to a deed of trust covering these 
and other lots. 

No part of the interest of the said Morton H. Goldenberg in 
any of said real estate was specifically devised by the Last 
Will and Testament or Codicil of the said Morton H. Gold¬ 
enberg, and as a consequence thereof the one-third undivid- 
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ed interest therein of the said Morton H. Goldenberg pass¬ 
ed to the plaintiffs as Trustees, in like manner as the one- 
half interest in the real estate described in Paragraph 13 
of this Bill, in and upon the trusts referred to in said Para¬ 
graph 13 and said undivided interest is now held by said 
plaintiffs as Trustees as aforesaid. 

16 22. By Item 56 of said Last Will and Testament, the 

said Morton H. Goldenberg directed that the legacies be¬ 
queathed by said Will should, if the personal estate be in¬ 
sufficient therefor, be a charge upon such real estate as he 
should own at the time of his death, and by said Item he di¬ 
rected that his Executors should have the power, with or 
without authority of Court to make such sales of said real 
estate, or any part thereof, as well as of his personal estate, 
or any part thereof, as, in their discretion, might be neces¬ 
sary or advisable for the discharge of the liabilities of his 
estate or the satisfaction of the legacies thereby bequeath¬ 
ed, regardless of the sufficiency or insufficiency of his per¬ 
sonal estate for the discharge of his liabilities and the satis¬ 
faction of such legacies. 

23. The gross estate of the said Morton H. Goldenberg 
is of the value of approximately $2,441,072.48, and consists 
of real estate in the City of Baltimore, State of Maryland, 
of the value of approximately $38,000, of a leasehold in¬ 
terest in certain real estate in said City, which leasehold 
interest has been appraised at $12,000, and the remainder 
of said estate consists of cash amounting to approximately 
$43,430.69, securities of the value of approximately 
$111,394.75, of which securities of the value of approxi¬ 
mately $69,527.75 are pledged as collateral for an indebted¬ 
ness owed by said Estate to The Riggs National Bank of 
Washington, notes receivable of the value of approximately 
$37,670.21, the corporate stock of the defendant Golden- 
berg’s, Incorporated, the assets of which defendant, accord¬ 
ing to a balance sheet thereof as of December 31, 1931, 
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amounted to $1,299,826.83, and the real estate above re¬ 
ferred to of a total value of approximately $898,750.00, over 
and above the incumbrances thereon. 

24. All of the assets of said Estate, with the exception 
of said real estate and leasehold interests in the City of 
Baltimore, State of Maryland, hereinabove referred to, 
and with the further exception of certain securities of the 
value of approximately $700.00, are now, and were at the 
date of the death of the said Morton H. Goldenberg, situate 
in the District of Columbia and for that reason are subject 
to the jurisdiction of the Courts of the District of 
Columbia. 

17 25. On information and belief the plaintiffs aver that 

that all of the debts of the Estate of the said Julius M. 
Goldenberg have been paid, and that all of the legacies pay¬ 
able by said Estate have been paid, with the exception of 
the sum of $127,500.00 still due to the defendant Kathryn 
L. Simkins of the legacy of $200,000.00 bequeathed to her 
by Item 52 of the Last Will and Testament of the said 
Julius M. Goldenberg. 

26. None of the pecuniary legacies bequeathed by said 
Last Will and Testament of the said Morton H. Goldenberg 
have been paid, nor have any of the debts of said Estate 
been paid, save and except the expenses of the last illness 
and of the funeral of the said Morton H. Goldenberg, taxes, 
and current interest on interest-bearing obligations, and 
save and except also certain monies on deposit at the date 
of the death of the said Morton H. Goldenberg with certain 
banks to which he was indebted, and which balances have 
been applied by said banks to said several indebtednesses 
and with the further exception of the sum of certain pay¬ 
ments made to secured creditors. 

27. The unsecured debts owing by the Estate of the 
said Morton H. Goldenberg amount to approximately 
$1,330,000.00. 
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28. There have been filed in the office of the Register of 
Wills of the District of Columbia, the claims of approxi¬ 
mately ninety-six creditors of the Estate of the said Morton 
H. Goldenberg, whose claims aggregate the sum of, to wit, 
Nine hundred eighty-one thousand one hundred twenty- 
four and 13/100 dollars ($981,124.13). Claims have also 
been filed against said Estate in the office of the Register of 
Wills of Baltimore City, Maryland, amounting to approxi¬ 
mately Two hundred thirty-nine thousand five hundred 
fifty-eight and 03/100 dollars ($239,558.03), and of said 
claims so as aforesaid filed with the Register of Wills of 
Baltimore City, Maryland, all but eighteen thereof, amount¬ 
ing to Eleven thousand nine hundred one and 15/100 dollars 
($11,901.15), have also been filed in the office of the Regis¬ 
ter of Wills in the District of Columbia. 

18 29. By reason of the 11011 -liquid character of said Es¬ 

tate, it is not possible at this time to pay in full the 
claims of all of the creditors thereof, but the plaintiffs, as 
Executors as aforesaid, desire at this time, and from time to 
time hereafter, to pay percentages of said claims. In view 
of the fact that most of the assets of said Estate both real 
and personal, are situate in the District of Columbia, and 
therefore subject to the jurisdiction of the Courts of the 
District of Columbia, the question arises -whether all of the 
assets of said Estate situate in the District of Columbia are 
first applicable to the payment of creditors who are domi¬ 
ciled in the District of Columbia, or whether said assets are 
equally applicable to all of the creditors of said Estate, re¬ 
gardless of their domicile. 

30. As will be seen from the foregoing allegations of 
this Bill, the assets of the estate consists principally of the 
business aforesaid and of the undivided interests in real 
estate aforesaid. Ever since the date of the death of the 
said Morton H. Goldenberg the plaintiffs have made efforts 
to dispose of said business, as well as to dispose of said 
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real estate, or so much thereof as might be necessary for 
the payment of debts and the satisfaction of legacies pay¬ 
able by said estate. However, due to the fact that a busi¬ 
ness depression now exists, and has existed since a date 
prior to the date of the death of the said Morton H. Gold- 
enberg, it has not been possible to obtain any offers what¬ 
ever for said business, nor to sell any of said real estate, 
save and except one small parcel thereof, and negotiations 
for the sale of another parcel are now pending. The plain¬ 
tiffs believe that it would be to the best interests of said 
estate and to the best interests of the creditors thereof that 
said business be sold as a going concern instead of being 
liquidated and closed out, as such a liquidation and closing 
out would necessarily entail very large losses, particularly 
as to leasehold improvements and trade fixtures now used 
in connection with the business, of the value of approxi¬ 
mately $155,114.47, and accounts receivable thereof, which 
amount to approximately $541,394.05, and which are to a 
great extent uncollectible except in connection with a going 
business, and such liquidation would of necessity result in 
a complete loss of the good will of said business. Between 
the date of the death of the said Morton H. Goldenberg 
19 and the 31st day of December, 1931, the operation of 
said business resulted in a net profit of $53,051.63, and, 
on information and belief, the plaintiffs aver that in prior 
years said business has made large profits. By reason of all 
of these circumstances the plaintiffs believe that it will be to 
the best interests of all concerned for said business to con¬ 
tinue to be operated for the time being, pending continued 
efforts on their part to dispose of the same as a whole. 

31. On, to wit, the 22nd day of March, 1932, one George 
W. Kavanaugh, Incorporated, a creditor of said estate in 
the sum of $2,285.00 filed its bill in Equity in this Honorable 
Court against the plaintiffs herein in cause numbered Equi¬ 
ty 54,155, by which bill the said George W. Kavanaugh, In- 
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corporated, seeks tlie intervention of this Court in regard to 
the continued administration of said estate, and the plain¬ 
tiffs are apprehensive that other creditors may file suits of 
various kinds with the effect of harassing the plaintiffs and 
interfering with the orderly administration of said estate. 

32. By reason of the several premises hereinbefore set 
forth, and by reason of the fact that the Probate Court of 
the District of Columbia has not the jurisdiction requisite 
for full and complete relief in the premises, the plaintiffs 
believe, and so believing they aver, that this Honorable 
Court should take jurisdiction of the further administra¬ 
tion of the Estate of the said Morton H. Goldenberg. 

THE PREMISES CONSIDERED, the plaintiffs pray: 

1. That the United States writ of subpoena issue 
against the defendants and each of them, requiring them, 
by a day certain to be therein named, to appear herein and 
answer the exigencies of this Bill of Complaint. 

2. That this Honorable Court take jurisdiction of the 
administration of the Estate of the said Morton H. Golden¬ 
berg. 

3. That partition in kind be had of the real estate here¬ 
inabove referred to, to the extent that the same is suscepti¬ 
ble of partition in kind, and that such portion thereof be 
sold as may be necessary for purposes of partition, and to 
that end that a Trustee or Trustees to Sell be appointed, if 
such appointment shall hereinafter appear to be neces¬ 
sary. 

20 4. That all necessary orders be passed. 

5. That the Court authorize the plaintiffs to sell 
such portions of said real estate as may be necessary or ad¬ 
visable to be sold for the payment of debts or legacies or 
both. 
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6. And that the plaintiffs may have such other and fur¬ 
ther relief as the nature of the case may require and to this 
Honorable Court seem meet and proper. 


FANNIE R. WEINBERG, 
LEO BAUM, 

NATIONAL SAVINGS AND 
TRUST COMPANY, 
by FRANK STETSON, 
Second Vice President. 


District of Columbia, ss.: 

FANNIE R. WEINBERG, being on oath first duly sworn 
according to law, deposes and says that she has read the 
foregoing Bill by her subscribed and knows the contents 
thereof; and that she verily believes that all of the allega¬ 
tions therein contained are true. 

FANNIE R. WEINBERG. 

Subscribed and sworn to before me this 25 day of March, 
1932. 

CARL M. WEIGLE, 

(Seal) Notary Public in and for the 

District of Columbia. 


District of Columbia, ss.: 

LEO BAUM, being on oath first duly sworn accord- 
21 ing to law, deposes and says that he has read the fore¬ 
going Bill by him subscribed and knows the contents 
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thereof; and that he verily believes that all of the allega¬ 
tions therein contained are true. 

LEO BAUM. 

Subscribed and sworn to before me this 25th day of 
March, 1932. 

EDWIN L. FRANKZANI, 

(Seal) Notary Public in and for the 

District of Columbia. 


District of Columbia, ss.: 

I, PRANK STETSON, being on oath first duly sworn ac¬ 
cording to law, depose and say that I am the Second Vice 
President of the National Savings and Trust Company, one 
of the plaintiffs in the above-entitled cause; that I am au¬ 
thorized to make this affidavit for and on its behalf; that I 
have read the foregoing Bill by me subscribed as such, and 
know the contents thereof; and that I verily believe that all 
of the allegations therein contained are true. 

FRANK STETSON. 

Subscribed and sworn to before me this 25th day of 
March, 1932. 

M. G. BAIRD, 

Notary Public in and for the 
District of Columbia . 

Simon, Koenigsbergee, Young & Brez, 

By Lawrence Koenigsbergee, 

Woodward Bldg., 

Minor, Gatley & Drury, 

By H. Prescott Gatley, Jr., 

Colorado Bldg., 

Attorneys for Plaintiffs. 
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Filed 

Apr. 8, 1932 

Frank E. Cunningham, Clerk. 

28 Upon consideration of the Bill of Complaint here¬ 
in filed, answers thereto of the intervening defend¬ 
ants, Federal American National Bank and Trust Com¬ 
pany, The National Bank of Washington and Security Sav¬ 
ings and Commercial Bank, and the replications of the 
plaintiffs to said answers, it is, by the Court, this 8th day 
of April, 1932, 

ORDERED, That, pending the further order of the Court 
in the premises, the proceedings now pending in this Court, 
holding a Probate Court, in respect of the Estate of Morton 
H. Goldenberg, deceased, said proceedings being entitled 
“In re Estate of Morton H. Goldenberg, deceased/’ num¬ 
bered Administration 41,485, be and they are hereby stay¬ 
ed ; and that, pending the further order of the Court, juris¬ 
diction of the administration of said estate be and the same 
is hereby assumed by this Court, and that the said Execu¬ 
tors shall proceed with the administration of said estate 
subject to the jurisdiction of this Court and pursuant to 
such orders as may hereafter be passed herein. 

DANIEL W. O’DONOGHUE, 

Justice. 


29 Petition for Instructions as to Payment of Claims. 

Filed 

June 11, 1932 

Frank E. Cunningham, Clerk. 

To the Honorable, the Supreme Court of the District of 
Columbia, holding a Court of Equity. 

The petition of Fannie R. Weinberg, Leo Baum and 
National Savings and Trust Company, of Washington, 
D. C., a Corporation, respectfully shows to the Court: 
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1. That as appears by their bill herein filed they are 
the executors of the Last Will and Testament and Codicil 
of Morton H. Goldenberg, deceased, and file this petition 
as such. 

2. The said Morton H. Goldenberg departed this life on 
the Tth day of October, 1930, being at the time of his death 
a citizen of the United States and a resident of the District 
of Columbia, and being, at the time of his death the owner 
of certain real estate and of certain personal property some 
of which was located in said City of Baltimore, State of 
Maryland, but the greater portion of which consists of real 
estate and personal property located in the District of Col¬ 
umbia. 

3. The last Will and Testament and Codicil was admit¬ 
ted to probate and record by the Orphans’ Court of the 
City of Baltimore, State of Maryland, and, on, to wit, the 
14th dav of October, 1930, letters testamentary thereon were 
by said Court duly issued to your petitioners. 

4. Thereafter, to wit, on the 22nd day of October, 1930, 
an exemplified copy of said last Will and Testament and 

Codicil were duly filed in the office of the Register of 
30 Wills in the District of Columbia and thereafter, after 
certain proceedings had therein, to wit, on the 19th 
day of February, 1931, ancillary letters testamentary on 
said estate were issued to your petitioners by the Supreme 
Court of the District of Columbia, holding a Probate Court. 

5. Between the date of the grant of the letters of admin¬ 
istration by the Orphans’ Court of the City of Baltimore, 
Maryland, as aforesaid, and the date of the filing of this 
petition, the claims of certain creditors against said estate 
have been filed in the office of the Register of Wills of the 
City of Baltimore, State of Maryland, in accordance with 
the law of the State of Maryland. Some of the claimants 
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who have filed said claims in the office of the Register of 
Wills of the City of Baltimore, Maryland, are domiciled in 
the District of Columbia and others of said claimants are 
not so domiciled. 

6. During said period there have been filed in the office 
of the Register of Wills of the District of Columbia the 
claims of certain creditors against said estate in accordance 
with the law of the District of Columbia. Some of the 
claimants who have filed said claims in said District are 
domiciled in the District of Columbia, and others of said 
claimants are not so domiciled. 

7. By reason of the non-liquid character of said estate, 
it is not possible at this time to pay in full the claims of 
creditors thereof, but your petitioners desire from time to 
time to pay certain portions of said claims. In view of the 
fact that all or by far the greater portion of the money avail¬ 
able and to be available for the payment of claims arises 
from the assets of said estate located in the District of 
Columbia, and therefore subject to ancillary administra¬ 
tion in said District, your petitioners as principal execu¬ 
tors will not be able to make such payments to those credi¬ 
tors who have filed their claims in the office of the Register 
of Wills of the City of Baltimore, Maryland, and who 
have not filed their claims in the office of the Register of 
Wills of the District of Columbia, unless they first, as an¬ 
cillary executors, transfer to themselves, as principal execu¬ 
tors a sum or sums of money for that purpose. 

8. Certain creditors of said estate domiciled in the Dis¬ 
trict of Columbia have raised the question as to whether 
your petitioners, as ancillary executors as aforesaid, have 
the right or authority to transfer any funds to themselves 

as principal executors without first paying in full the 
31 claims of such creditors as have filed their claims 

in the office of the Register of Wills in the District of 
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Columbia, or, at least until the claims of such of said claim¬ 
ants as are domiciled in the District of Columbia have been 
paid in full. 

9. Heretofore, to wit, on the 14th day of March, 1932, 
your petitioners filed in the Supreme Court of the District 
of Columbia, holding a Probate Court, their petition for 
instructions in the premises, but, before the date set for a 
hearing on said petition this Honorable Court took juris¬ 
diction of the administration of said estate, and, as a con¬ 
sequence thereof, the Probate Court was deprived of all 
further jurisdiction in the matter and no adjudication or 
order has been had on said petition. 

WHEREFORE, and desiring the instructions of the 
Court in the premises, your petitioners pray: 

1. That they be given instructions and authority in 
the premises. 

2. And that they may have such other and further relief . 
as the nature of the case may require and to this Honor¬ 
able Court seem meet and proper. 

FANNIE R, WEINBERG, 

LEO BAUM, 

NATIONAL SAVINGS AND 
TRUST COMPANY, 

D. B. by Frank Stetson, 

Second Vice President . 


District of Columbia, ss.: 

FANNIE R. WEINBERG, being on oath first duly sworn 
according to law, deposes and says that she has read the 
foregoing petition by her subscribed and knows the con- 


tents thereof; and that she verily believes that all of the 
allegations therein contained are true. 

FANNIE B. WEINBERG. 

Subscribed and sworn to before me this 8th day of June, 
1932. 

CARL M. WEIGLE, 

Notary Public in and for the 
District of Columbia. 


32 District of Columbia, ss.: 

LEO B AUM, being on oath first duly sworn accord¬ 
ing to law, deposes and says that he has read the foregoing 
petition by him subscribed and knows the contents thereof; 
and that he verily believes that all of the allegations therein 
contained are true. 

LEO BAUM. 

Subscribed and sworn to before me this 8th day of June, 
1932. 

CARL M. WEIGLE, 

Notary Public in and for the 
District of Columbia. 


District of Columbia, ss.: 

I, FRANK STETSON, being on oath first duly sworn 
according to law, depose and say that I am Second Vice 
President of the National Savings and Trust Company, one 
of the petitioners in the above-entitled cause; that I am 
authorized to make this affidavit for and on its behalf; that 
I have read the foregoing petition by me subscribed as 
such and know the contents thereof; and that I verily be¬ 
lieve that all of the allegations therein contained are true. 


FRANK STETSON. 


oo 


Subscribe! and sworn to before me this 8th day of June, 
1932. 


HERBERT B. LORD, 

Notary Public in and for the 
District of Columbia. 
Commission expires 
October 23, 1934. 

Selig C. Brez, 

Simon, Koexigsberger, Young & Brez. 

Minor, Gatley & Drury, 
by H. Prescott Gatley, 

Attorneys for Petitioners. 


33 Filed Feb. 24, 1933 

Frank E. Cunningham, Clerk. 

Upon consideration of the petition of Fannie R. Wein¬ 
berg, Leo Baum and National Savings and Trust Company, 
Washington, D. C., as Executors of the Last Will and Tes¬ 
tament and Codicil of Morton H. Goldenberg, deceased, for 
instructions and authority in regard to the payment of 
debts owing by the Estate of said deceased, it is, by the 
Court, this 24th day of February, 1933, 

ADJUDGED, ORDERED and DECREED that in pay¬ 
ing claims against said estate, creditors residents of, domi¬ 
ciled in, or having places of business in, the District of 
Columbia shall not be accorded any preference or priority 
by reason of such residence, domicile or place of business, 
over other creditors of the same class. 

JOSEPH W. COX, /s/ 
Justice. 

The foregoing order will be presented to Mr. Justice Cox 
for signature on Friday, February 24th, at 10:00 o’clock 
A. M. 
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34 Petition of Executors for Instructions as to 

Payments to Creditors. 

Filed 

Sep. 19, 1933 

Frank E. Cunningham, Clerk. 

To the Honorable, the Supreme Court of the District of 

Columbia, holding a Court of Equity: 

The petition of Fannie R. Weinberg, Leo Baum and Na¬ 
tional Savings and Trust Company, of Washington, D. C., 
respectfully shows to the Court: 

1. That they are Executors of the Last Will and Testa¬ 
ment and Codicil of Morton H. Goldenberg, the above- 
named decedent, whose estate is being administered under 
the supervision of this Honorable Court, and they file this 
petition as such Executor. 

2. Said estate has approximately 1,200 merchandise and 
miscellaneous creditors, whose claims aggregate the sum of 
approximately $500,000.00, and six large creditors, five of 
which are banks, hereinafter referred to as the bank credi¬ 
tors, whose claims aggregate the sum of approximately 
$750,000.00, and, in addition thereto, said estate is con¬ 
tingently liable for debts aggregating approximately 
$138,000.00. 

3. As will be seen by reference to the various proceed¬ 
ings had in this cause, the administration of said estate, by 
reason of unusual difficulties attendant thereupon, has been 
delayed, and the complete administration thereof will be 
subject to further delays, by reason of the fact that a large 
proportion of said estate consists of real estate, the liquida¬ 
tion whereof will necessarily be slow. By reason of 

35 these circumstances, a large number of the merchan¬ 
dise creditors of said estate suggested to your peti- 


tioners that they endeavor to effect a plan of payment to 
creditors under which such of the merchandise and miscel¬ 
laneous creditors as desired to do so, might receive a cer¬ 
tain percentage of their respective claims, which would be 
larger than that which they would receive upon a pro rata 
distribution to all creditors, such payment to be accepted 
by such of the creditors as cared so to do, in full settlement 
of their respective claims, the creditors herein designated as 
bank creditors not to participate in such settlement, but to 
accept payments on a pro rata basis out of the assets of the 
estate remaining after the payment to such of said mer¬ 
chandise and miscellaneous creditors as should elect to par¬ 
ticipate therein. 

4. Pursuant to said suggestion, your petitioners caused 
the matter to be submitted to the bank creditors, and the 
bank creditors acquiesced in said plan, upon the basis of a 
payment to the participating creditors of 45% of the princi¬ 
pal amounts of their respective claims, provided that mis¬ 
cellaneous and merchandise creditors having claims total¬ 
ing 75% or more in amount of the miscellaneous and mer¬ 
chandise claims agreed to accept 45% of their claims in full 
settlement. 

5. Thereupon, your petitioners, after several confer¬ 
ences with attorneys representing various of the miscella¬ 
neous and merchandise creditors of said estate, prepared 
and submitted to all of the unsecured miscellaneous and 
merchandise creditors a plan or proposal, subject to the 
approval of this Honorable Court, to pay to such of the 
miscellaneous and merchandise creditors as cared to accept 
the same, forty-five pereentum (45%) of the principal 
amounts of their claims, in full settlement, and to pay to 
those creditors who did not elect to accept said offer, pay¬ 
ment of their claims on the same basis, pro rata, and in the 
same manner as the bank creditors. 


I 
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6. In tlieir communications to said creditors, your peti¬ 
tioners reserved the right, unless merchandise and miscel¬ 
laneous creditors having claims aggregating $375,000.00 
should accept said plan, to abandon the same. 

7. In response to their communications, your petitioners 
have received replies from the merchandise and mis- 

36 cellaneous creditors of said estate as follows: 

8S9 of said creditors having claims aggregating 
$287,049.39 have agreed to accept forty-five percent (45%) 
of the principal amounts of their claims in full settlement. 

159 of said creditors, having claims aggregating 
$154,453.64 have elected to accept payment of their claims 
on the same basis, pro rata, and in the same manner as the 
bank creditors. 

f 

3 of said creditors, having claims against said estate ag¬ 
gregating $1,072.58 have declined to accept either proposal. 

173 of said creditors, having $57,143.08 of claims against 
said estate have given no indication of their desire. 

8. As will be seen from the foregoing, less than 75% of 
the creditors of said estate, and creditors having claims of 
less than $375,000.00 have accepted said plan; however, the 
bank creditors have stated that they are nevertheless will¬ 
ing to acquiesce in the plan subject to the qualification that 
the Conservator of the Federal American National Bank 
and Trust Company, one of said bank creditors, who was 
appointed as such subsequently to the original understand¬ 
ing, will have to obtain the approval of the Comptroller of 
the Currency before finally agreeing thereto, and your peti¬ 
tioners deem it their duty to present the matter to this Hon¬ 
orable Court and to request and obtain its instruction in the 
premises. 

9. Your petitioners believe that they will in a short time 
have in their hands sufficient cash for the payment of forty- 
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five (45%) percent of the claims of participating creditors, 
and, in addition thereto, to make a payment to non-partici¬ 
pating creditors, and they therefore pray: 

1. That this Honorable Court instruct them in the prem¬ 
ises and prescribe a course of procedure to be followed in 
the payment of the claims of creditors of said estate, as to 
participating creditors, as to non-participating creditors, 
as to dissenting creditors, and as to creditors who have 
given no indication of their desires. 

2. That such notice to creditors be authorized as shall 
to this Honorable Court seem proper. 

37 3. And that your petitioners may have such other 

and further relief as the nature of the case may re¬ 
quire and to this Honorable Court seem meet and proper. 

FANNIE R. WEINBERG, 

By LAWRENCE KOENIGSBERGER, 
Her Attorney. 

LEO BAUM. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

L. B. By FRANK STETSON, 

Second Vice President, as Executors 
of the Last Will and Testament and 
Codicil of Morton H. Goldenberg, de¬ 
ceased. 


District of Columbia, ss.: 

LAWRENCE KOENIGSBERGER, being on oath first 
duly sworn according to law, deposes and says that he is 
attorney for Fannie R. Weinberg, one of the above-named 
petitioners; that he has read the foregoing petition by him 
subscribed as such attorney, and knows the contents there- 



38 


of; and that he verily believes that all of the allegations 
therein contained are true, and that the said Fannie R. 
Weinberg is absent from the District of Columbia. 

LAWRENCE KOENIGSBERGER. 

Subscribed and sworn to before me this 18 day of Sep¬ 
tember, 1933. 

CARL M. WEIGLE, 

(Seal) Notary Public in and for the 

District of Columbia. 


38 District of Columbia, ss.: 

LEO BAUM, being on oath first duly sworn ac¬ 
cording to lav, deposes and says that he has read the fore¬ 
going petition by him subscribed and knows the contents 
thereof; and that he verily believes that all of the allega¬ 
tions therein contained are true. 


LEO BAUM. 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1933. 


ALICE JESSIE ROGERS, 
(Seal) Notary Public in and for the 

t District of Columbia. 


District of Columbia, ss.: 

I, FRANK STETSON, being on oath first duly sworn 
according to law, depose and say that I am Second Vice 
President of the National Savings and Trust Company, one 
of the plaintiffs in the above-entitled cause; that I am au- 


39 


tliorized to make this affidavit for and on its behalf; that 
I have read the foregoing petition by me subscribed as such, 
and know the contents thereof; and that I verily believe 
that all of the allegations therein contained are true. 

FRANK STETSON. 


Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1933. 


E. PERCIVAL WILSON, 

(Seal) Notary Public in and for the 

District of Columbia . 


My Commission expires January 10, 1937. 
Simon, Koenigsberger & Young, 

Lawrence Koenigsberger, 

340 Woodward Building, 

Washington, D. C. 

Minor, Gatley & Drury, 

Colorado Building, 

Washington, D. C. 

Attorneys for Plaintiffs. 


Filed 

Oct. 4,1933 

Frank E. Cunningham, Clerk. 

39 Upon consideration of the petition of Fannie R. 

Weinberg, Leo Baum and National Savings and 
Trust Company, of Washington, D. C., as Executors of the 
Last Will and Testament and Codicil of Morton H. Golden- 
berg, the above-named decedents, for instructions as to 
payments of creditors, herein filed on the 19th day of Sep¬ 
tember, 1933, it is, by the Court, this 4th day of October, 
1933, 
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ORDERED tliat, in making their first distribution to the 
creditors of the estate of said decedent, said Executors be, 
and they are hereby authorized to pay to the creditors of 
said estate agreeing to accept 45% of the principal amounts 
of their claims in full settlement thereof, 45% of the princi¬ 
pal amounts of their said claims, and to pay to the creditors 
of said estate not agreeing to accept 45% of the principal 
amounts of their claims in full settlement thereof, such pro¬ 
portion of their respective claims, pro rata, as in the judg¬ 
ment of said Executors may be proper in view of the 
amounts of said claims and the amount of money available 
for that purpose. 


Justice. 


41 Order of Reference. 

Filed 

Apr. 12, 1934 

Frank E. Cunningham, Clerk. 

Upon consideration of the petition of Fannie R. Wein¬ 
berg, Leo Baum and National Savings and Trust Company, 
of Washington, D. C., as Executors of the Last Will and 
Testament and Codicil of Morton H. Goldenberg, deceased, 
herein filed on the 12th day of April, 1934, it is, by the Court, 
this 12th day of April, 1934, 

ORDERED that this matter be, and the same is hereby, 
referred to the Auditor of this Court, and said Auditor is 
hereby directed to state the account of said Executors, and 
to make such recommendations as to commissions and al¬ 
lowances as may to him seem proper. 

JENNINGS BAILEY, 
Justice. 
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42 Order of Reference. 

Filed 

Nov. 2,1934 

Frank E. Cunningham, Clerk. 

Upon consideration of the petition of Fannie R. Wein¬ 
berg, Leo Baum and National Savings and Trust Company, 
of Washington, D. C., as Trustees under the Last Will 
and Testament and Codicil of Morton H. Goldenberg, de¬ 
ceased, herein filed on the 2nd day of November, 1934, it is, 
by the Court, this 2nd day of November, 1934, 

ORDERED that this matter be, and the same is hereby, 
referred to the Auditor of this Court, and said Auditor is 
hereby directed to state the account of said Trustees, and to 
make such recommendations as to commissions and allow¬ 
ances as may to him seem proper. 

F. DICKINSON, LETTS, 
Justice. 


43 Report of the Auditor. 

Filed 

June 3, 1935 

Frank E. Cunningham, Clerk. 
To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. This is a suit brought to administer the estate of 
Morton H. Goldenberg, late of the City of Baltimore, State 
of Maryland, deceased. 

2. After the filing of answers to the plaintiffs’ bill of 
complaint and various proceedings in the cause, the Court, 
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by order of April 12, 1934, referred the cause to the Audi¬ 
tor, with direction to state the account of Fannie R. Wein¬ 
berg, Leo Baum and National Savings and. Trust Company 
of Washington, D. C., as Executors of the last will and testa¬ 
ment and codicil of said, Morton H. Goldenberg, deceased; 
and to make such recommendations as to commissions and 
allowances as might seem proper . 

44 3. In pursuance of said order, the Auditor set the 

case down for hearing on Wednesday, September 5, 
1934 at 10:00 o’clock A. M., at his office in the Court House, 
and mailed notices thereof to the persons named in a list 
of names and addresses, filed herewith, which was furnished 
the Auditor by Lawrence Koenigsberger, the attorney for 
said Executors. And at the time and place appointed for 
said hearing, the Auditor proceeded with the hearing and 
took testimony touching the subject-matter of the reference. 
Further hearings were held under said reference, from time 
to time, pursuant to adjournments. 

4. On November 2, 1934, the Court made a further ref¬ 
erence in the cause, directing the Auditor to state the ac¬ 
count of said Fannie R. Weinberg, Leo Baum and National 
Savings and Trust Company, as Trustees under said last 
will and testament, and to make such recommendations as 
to commissions and allowances as might seem proper. And 
thereupon, the Auditor set the case down for hearing on 
Monday, November 26, 1934 at 10:30 o’clock, A. M., and 
mailed notices thereof to the persons named in the list of 
names and addresses referred to in the preceding para¬ 
graph. At that time, the hearing was adjourned and con¬ 
tinued to Thursday, December 6, 1934, at 10:30 o’clock A. 
M., when testimony was taken concerning the account of said 
Fannie R. Weinberg, Leo Baum and National Savings and 
Trust Company, as Trustees. Thereafter, at a hearing 
held on February 21,1935, after various adjournments, the 
following occurred: 
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45 Mr. Koenigsberger: 

Since the date of the last hearing there have been a 
series of conferences between the attorneys for the 
executors and trustees and attorneys representing 
various creditors, in an elfort to adjust various con¬ 
troverted matters without further controversy, and I 
believe that I am now in a position where I can say that 
so far as the executors and trustees, and the creditors 
represented by these attorneys are concerned, the ac¬ 
counts of the executors and trustees will be satisfactory 
as filed, subject to what I am about to say and subject 
further to what Mr. Ward may have to say on the sub¬ 
ject. Of course, any such agreement is not binding on 
creditors not represented by these attorneys, but the 
creditors represented constitute a substantial percent¬ 
age of the total claims, and I might say further that 
the matters agreed upon are believed to be in accord¬ 
ance with law. The changes agreed upon as to the 
account are the following: 

In the account as filed, which shows the first dividend 
to creditors, the banks and the Estate of Julius M. 
Goldenberg, which held claims interest-bearing by their 
terms, were allowed dividends on their claims plus in¬ 
terest in accordance with the terms of the obligations, 
but no interest was allow r ed on the claims of other credi¬ 
tors, principally merchandise creditors, whose claims 
were not by their express terms interest-bearing. Al¬ 
though there is no statute on the subject, it is believed 
to be consistent with the practice in this jurisdiction 
and elsewhere to allow interest on these claims from 
November 14,1931, that being thirteen months after the 
grant of letters testamentary by the Orphans’ Court 
of Baltimore, in which Court the will and codicil were 
probated and the letters testamentary were originally 
issued. 
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The statement of the balances due the holders of the 
various interest-bearing claims are to be as stated in 
the supplemental schedule produced at one of the 
hearings by Mr. Fitzgerald, instead of as stated in the 
account. This change does not affect either the pay¬ 
ments made or the balance on hand, but is merely a 
statement or memorandum of the balance still owing. 

There is to be allowed at this time a commission to 
the executors of 5% on their disbursements, and a com¬ 
mission to the trustees of 5% on their gross receipts. 
These commissions are interim commissions and are 
to be taken into consideration when final allowance of 
commissions is made. The commissions to the execu¬ 
tors on the basis indicated are authorized by the de¬ 
cisions of Mr. Justice Adkins in the case of In re Estate 
46 of Lenman, 62 W. L. R. 884. 

Mr. Ward: 

There is one matter which we would like to have your 
Honor reserve for a further hearing, and that has to do 
with the failure of a certain number of the bank credi¬ 
tors to apply balances on deposit to the reduction of 
notes held bv them as of the date of the maturitv of the 
note. The reason for asking that this be reserved at 
this time is that we have not yet been able to get the 
evidence to compute this matter of interest and we do 
not desire, for a matter which appears to be as small as 
this, to delay the approval of these accounts, realizing 
that there will always be a sufficient sum to adjust these 
dividends. 

Mr. Koenigsberger: 

There is no reason why the hearings can not now be 
closed and the statement of the accounts proceeded 
with. 

See Stenographic Record of hearings before the 
Auditor, pp. 150,151. 
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5. All the testimony taken before the Auditor was steno- 
graphically reported, and a transcript thereof, in type¬ 
writing, is returned and filed herewith, pursuant to the 
provisions of Equity Rule 64, paragraph 2, together with 
all exhibits and papers submitted in connection therewith, 
except certain checks and vouchers presented by said Exec¬ 
utors and Trustees in support of disbursements shown in 
their accounts, which have been returned to them. 

6. And now, complying with the directions of the Court 
in the premises, the Auditor, after due and full considera¬ 
tion of the evidence, papers and proceedings in the 

47 cause, is stating, in the annexed schedules, the ac¬ 
counts of said Fannie R. Weinberg, Leo Baum and 
National Savings and Trust Company of Washington, D. C. 
as Executors and Trustees under the last will and testa¬ 
ment and codicil of said Morton H. Goldenberg, deceased, 
together with the commissions recommended for allow¬ 
ance to said Executors and Trustees. 

7. Schedules “A” to “D”, inclusive, comprise a state¬ 
ment of the account of said Executors to August 14, 1934, 
including distribution to creditors made by said Executors 
under the authority of the Court’s order of October 4,1934. 

8. Schedule “A” is a statement of assets collected and 
disbursed by said Executors , exclusive of distribution to 
creditors, other than certain payments of interest made on 
certain claims under which payment of interest is specif¬ 
ically provided for. 

9. Schedule “B” is a statement of payments of 45 per 
cent., made by said Executors to certain creditors, in full 
satisfaction of their claims, as authorized by the Court, by 
said order of October 4, 1934. 

10. Schedule “C” is a statement of payments of 25 per 
cent., made by said Executors to certain creditors, under 
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the authority of said order of October 4, 1934, and 

48 shows the balances of the claims of said creditors, 
exclusive of interest. The Auditor finds that those 

creditors who have received only 25 per cent, of the prin¬ 
cipal of their claims, and whose claims do not specifically 
provide for interest, are entitled to receive, prior to or at 
the time of payment of future dividends, 25 per cent, of the 
interest on their claims from November 14, 1931, in addi¬ 
tion to the payments heretofore made to them. No divi¬ 
dends have been paid on the claim of $120.00 of the New 
Idea Hosiery Company, or the claim of $200.00 of The Hos¬ 
pital for the Women of Maryland. The executors report 
that they have been unable to locate the first-named credi¬ 
tor, and that payment of said Hospital’s claim will be 
shown in their next account. 

11. Schedule “D” is a statement of the Executors’ bal¬ 
ance for future accounting and shows a cash deficit of 
$1,538.71. 

12. As will be observed, the Auditor has allowed to said 
Executors, in said Schedule “A”, a commission of 5% on 
the assets collected and disbursed, amounting to $27,741.16. 
The Auditor finds that this would be a reasonable and 
proper allowance at this time to said Executors on account 
of their services. 

13. It appearing that said Executors have not been able 
to secure evidence necessary to enable them to compute 

interest in connection with the application of bal- 

49 ances on deposits in certain Banks, to the claims' of 
certain bank creditors, the Auditor recommends, (as 

suggested by counsel for the Receiver of the Federal-Amer¬ 
ican National Bank and Trust Company, one of such cred¬ 
itors), that action in the matter of the failure of such credi¬ 
tors to apply balances on deposit to the reduction of notes 
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held by them at the maturity of the notes, be deferred for 
future consideration, so that the statement of the accounts 
of said Executors and Trustees will not be delayed. 

14. Schedules “ E ” to “ H ”, inclusive, comprise a state¬ 
ment of the account of said Trustees, for the period ended 
October 15,1934. 

15. Schedule “E” is a statement of principal assets, 
and shows a balance of $44,019.02, consisting of cash and 
notes. The Auditor recommends that this balance be de¬ 
livered by the Trustees to the Executors, for payment on 
the unsatisfied debts of the decedent. No commission has 
been allowed the Trustees on the principal assets listed 
in said schedule. 

16. Schedule “F” is a statement of the income collected 
by said Trustees, and Schedule “G” is a statement of in¬ 
come disbursed and reserved by the Trustees 1 , the respective 
totals thereof being carried to Schedule “H”, which is a 
statement showing the balances of income on hand at the 
close of the accounting period, commissions on income al¬ 
lowed the Trustees, the Auditor’s fee charged 

50 against income assets, and the balances of income left 
for future accounting. 

17. Said Trustees have been allowed commissions of 
5 per cent, on $238^910.62, the total amount of income col¬ 
lected during the accounting period, or $11,945.53. The 
Auditor finds that such allowance would fairly and reason¬ 
ably compensate them for the services rendered during 
said period. 

18. Each of the persons referred to in paragraph 3 
hereof has been duly notified of the filing of this report 
and of the amounts of commissions herein recommended 
for allowance to Executors and Trustees. 
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19. All records and papers in the case are herewith 
returned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR, 
Auditor. 

Jun 3 1935 


51 Order Ratifying Report of Auditor. 

Filed 

Jun 27 1935 

Frank E. Cunningham, Clerk. 

It appearing to the Court that on the 3rd day of June, 
1935, the Auditor filed his report herein^ wherein, among 
other things, said Auditor stated the account of Fannie R. 
Weinberg, Leo Baum and National Savings and Trust 
Company, as Executors of the Last Will and Testament 
and Codicil of Morton H. Ooldenberg, deceased, and the 
account of the said Fannie R. Weinberg, Leo Baum and 
National Savings and Trust Company as Trustees under 
said Last Will and Testament and Codicil of the said 
Morton H. Goldenberg, deceased, that due notice thereof 
has been given, and that no objections or exceptions thereto 
have been filed, although the time fixed by the rules of this 
Court for the filing of such objections and exceptions has 
expired, it is, by the Court, this 27th day of June, 1935, 

ADJUDGED, ORDERED and DECREED that said re¬ 
port of the Auditor be, and the same is hereby, ratified and 
confirmed. 

DANIEL W. 0 ’DONOOHUE, 
Justice. 
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52 Order Referring Cause to Auditor. 

Filed 
Dec 2 1935 

Frank E. Cunningham, Clerk. 

Upon consideration of the motion of Fannie R. Weinberg, 
Leo Baum and National Savings and Trust Company, 
plaintiffs in the above-entitled cause, herein filed on the 
29th day of November, 1935, it is, by the Court, this 2nd 
day of December, 1935, 

ORDERED, that this cause be, and the same is hereby 
referred to the Auditor of this Court for the purpose of 
ascertaining and reporting the debts and legacies payable 
by the Estate of Morton H. Goldenberg, deceased, and the 
real estate necessary to be sold for the payment thereof. 

JENNINGS BAILEY, 
Justice . 


53 Stenographic Record of Hearings Held by the 
Auditor, Supreme Court of the District 
of Columbia. 


Filed 
Feb 6 1936 

Frank E. Cunningham, Clerk. 

54 Washington, D. C., 

Friday, January 3,1936. 

The above entitled cause came on for hearing before A. 
Leftwich Sinclair, Esq., Auditor, at 3:00 o’clock, P. M., 
on the above named date, pursuant to notice, under the 
order of reference filed therein December 2, 1935. 
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Present: 

Lawrence Koenigsberger, Esq., attorney for the execu¬ 
tors of the estate of Morton H. Goldenberg, deceased. 

J. Y. E. Allen, Esq., guardian ad litem. 

Charles W. Fitzgerald, Esq., Assistant Trust Officer, 
National Savings and Trust Company. 

Richard Leighton Johnson. 

Ernest F. Henry, Esq., of the office of Messrs. Peelle, 
Lesh, Drain & Barnard, attorneys for Sterrett Operating 
Service, Inc. 

Mrs. Mary E. Michael. 

• • # 

55 I will first call Mr. Fitzgerald. 

CHARLES W. FITZGERALD, called as a wit¬ 
ness, having been first duly sworn, testified as fol- 

56 lows: 

Direct Examination by Air. Koenigsberger: 

Q. Please state your name? A. Charles W. Fitzgerald. 
Q. What is your occupation? A. Assistant Trust Offi¬ 
cer, National Savings and Trust Company. 

Q. The National Savings and Trust Company is one of 
the three executors of the last Will and Testament of Mor¬ 
ton H. Goldenberg, deceased? A. That is correct. 

Q. As Assistant Trust Officer of the National Savings 
and Trust Company, have you charge of the records and 
books showing the assets and liabilities of the estate? A. 
' I have. 

Q. I hand you a document which is headed ‘‘Fannie R. 
Weinberg, Leo Baum and National Savings and Trust Com¬ 
pany, executors of the estate of Morton H. Goldenberg, 
deceased,’’ and ask you if that was prepared by your direc¬ 
tion? A. It was. 

Q. As far as you are aware, is that a correct statement 
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of 'the assets of the estate, exclusive of the real estate? 
A. It is. 

Q. iSo far as you are aware, is that a correct statement 
of the liabilities of the estate? A. It is. 

Q. The legacies are not included? A. They are not 
included. 

57 The Auditor: Does that show the debts left by the 
decedent at the time of his death? 

A. Yes. 

Mr. Koenigsberger: Referring to the item under 
Liabilities “Balance due 281 merchandise creditors, 
with interest from November 1, 1933, $126,357.51’’ 
does that represent liabilities owing at the date of 
the report, or the liabilities at the date of the death? 

A. At the date of the report, December 12,1935. 

Q. And the situation is substantially the same now? A. 
That is correct. 

Mr. Allen: At this time, will you indulge me, so 
that I may look over this report? 

The Auditor: Yes, you may have time to examine 
it. We will take a recess for five minutes. 

Mr. Koenigsberger: Except for additional inter¬ 
est, is that item the same now as it was at that date? 

A. Yes. 

Q. Referring to the item headed “Balance due Banks, 
with interest from November 1, 1933,” consisting of six 
items totaling $368,413.83, does that represent liabilities 
to those Banks as of the date of the statement? A. As of 
December 12,1935. 

Q. That figure is substantially the same now, with the 
exception of additional interest? A. Yes. 

Q. With reference to the item “Estate of Julius M. 
Goldenberg, deceased, $228,260.56,” does that repre- 

58 sent the liability of the estate of Morton H. Golden¬ 
berg to the estate of Julius M. Goldenberg, deceased, 

as of December 12,1935? A. It does. 





Q. Referring to the item of “Encumbrances on real es¬ 
tate owned or partially owned,” consisting of three items, 
totaling $215,000.00, does that represent the principal of 
those obligations? A. As of December 12, 1935. 

Q. There is an item of “ Commission due National Sav¬ 
ings and Trust Company, as allowed by Auditor’s report, 
$13,228.90.” Tha-4 had not been paid at the time of this 
statement? A. Tnat is correct. 

Mr. Allen: What is that? 

A. Commission due National Savings and Trust Com¬ 
pany as allowed by the Auditor’s report. 

Mr. Koenigsberger: Referring to the item “Park 
Towers Apartment, 2440 16th Street, 2nd trust 
$70,000.00,” is that the exact amount in there or an 
approximation? A. It is the exact amount. 

Q. That is also subject to a first trust, is it not? A. It 
is. 

Q. That is how much? A. Approximately $365,000.00. 

Q. Does that first trust secure a liability of the estate? 
A. No, it does not. 

The Auditor: By whom was that first trust put 
on the property? 

Mr. Koenigsberger: By a prior owner. 

59 The Auditor: Would that be payable out of the 
personal assets? 

A. In my opinion, it would be payable out of the assets 
of the estate, if the executors paid it to protect their se¬ 
curity. We are not at this time asking permission to sell 
real estate for payment of the first trust. That will be left 
out, but will have to be taken into consideration by the court 
of equity. 

Mr. Koenigsberger: Referring to the assets, this 
exhibit shows all the personal assets of the estate in 
the hands of the executors appointed by the Supreme 
Court of the District of Columbia, or does it include 
assets in Baltimore? 
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A. Assets in the District of Columbia. 

Q. Referring to notes receivable held by the estate, ag¬ 
gregating $112,117.67, those are the amounts owing on those 
notes at the date of the report, are they not? A. They are. 

Mr. Koenigsberger: You may cross-examine. 

Mr. Allen: I am satisfied. I have no cross-exam¬ 
ination. 

Mr. Koenigsberger: I offer this statement of as¬ 
sets and liabilities, and ask that it be marked Ex¬ 
hibit “A”. 

Q. Now the liabilities of the estate are detailed, are they 
not, in the accounting previously made by the executors 
before the Auditor? A. They are. 

Mr. Koenigsberger: For that reason, Mr. Audi¬ 
tor, we have not considered it necessary at this time 
to detail the amounts 1 owing to the various creditors; 
they sufficiently appear. 

60 The Auditor: Are they correctly stated in the 
report of the Auditor? 

A. They are as of that date. There has been a divi¬ 
dend since then reducing them. 

Q. Since the date of the last accounting, what dividends 
have been paid? A. Ten per cent, plus an adjustment of 
interest, to put the merchandise creditors on the same foot¬ 
ing as the Banks. 

Mr. Allen: As of what date? 

A. The dividend was paid July 15, 1935. 

Mr. Koenigsberger: So that since the date of the 
last report, the executors have paid to the creditors 
ten per cent of their claims, and have paid to the 
creditors holding non-interest bearing claims 25 per 
cent and interest accrued to November 1,1933? 

A. That is correct. 


• # • 
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64 Mr. Koenigsberger: I offer these statements in 
evidence. 

( (Marked Exhibits “B” and “C”, respectively.) 

The estate owns certain real estate, which we are 
having appraised by experts. They have not made 
their appraisement in time to testify today; I shall 
* therefore have to ask, at the proper time, for an ad¬ 
journment to another day. 

After notice of this hearing went out, several at¬ 
torneys representing creditors asked me whether it 
was necessary to be here, and I informed them it 
was not necessary for them to appear at any of these 
hearings for the purpose of proving claims, for the 
reason that the claims of all creditors have been filed 
in the Probate Court, and the executors have recog¬ 
nized their claims in most cases in the amount in 
which they are filed, and have paid two dividends on 
the claims as agreed upon and adjusted. It seems 
therefore to be a futile thing to require over 200 
creditors to be here and present their claims. The 
executors admit that the claims as shown in the ac¬ 
count heretofore made up by your Honor are liabili¬ 
ties of the estate. I do not desire any of the creditors 
to be prejudiced by not attending at this time. So 
far as I am concerned, I think we have finished this 
hearing, and I will ask you to fix another date so that 
the real estate experts may testify. 

(Hearing adjourned and continued to Thursday, 
January 9, 1936, at 2.00 o’clock, P. M.) 
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80 Motion for Order Requiring Executors and/or 

Trustees to Account to Certain Creditors 
for Accrued Interests. 

Filed 

Jan. 16,1946 

Charles E. Stewart, Clerk. 

Comes now the following enumerated defendants in the 
above entitled cause, 

Ades Brothers.$ 421.25 

The American National Company. 2,028.24 

Lou W. Apple & Company. 20.14 

Bartman & Bixer, Inc. 573.28 

C. Ludwig Baumann & Company. 131.44 

The Beattie Manufacturing Company_ 3,963.65 

Meyer Bernstein & Company. 112.50 

F. W. Bolgiano & Company. 62.50 

The A. S. Boyle Company. 167.50 

The Brandt Cabinet Works_'.. 209.48 

Brown Durrell Company. 911.22 

A. Leon Capel. 266.50 

Carolina Manufacturing Company. 561.00 

Central Stamping Company. 17.23 

H. P. Chadlee Sons Company. 184.86 

Cohn & Rosenberger, Inc. 127.96 

Columbia Wholesalers, Inc. 1,331.83 

Eclipse Manufacturing Company . 173.25 

Empire Carpet Corporation.13,581.10 

Fine Art Novelty Corporation. 125.00 

81 The Fitch Dustdown Company. 10.25 

Foster Bros. Mfg. Company, Inc. 1,356.90 

Frank & Son, Inc. 278.80 

C. H. & E. Frevdberg, Inc. 96.00 

William F. Gartner Company. 63.28 

Glendale Elastic Fabrics Company. 27.05 
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Albert Graff & Company.$ 809.10 

Harding Manufacturing Company. 126.75 

R. C. Heller Company, Inc. 256.32 

Herrmann & Jacobs, Inc.. 913.00 

Hightstown Rug Company. 611.09 

M. E. Horton, Inc. 119.06 

Howard Dustless Duster Company. 111.60 

Huntingburg Furniture Company. 1,220.50 

Hutzler Brothers Company. 282.68 

S. C. Johnsen & Son, Inc. 208.90 

Kent Colley Manufacturing Company... 153.15 

Kroehler Manufacturing Company _ 4,382.29 

Linde & Rubin, Inc. 84.00 

Louft Brothers . 68.75 

Marshall Field & Company. 2,541.04 

Marvlo Mills, Inc. 2,140.93 

McDowell Furniture Company. 182.00 

Daniel Miller & Company. 2,057.36 

Milonas Brothers . 15.75 

Miss Junior Frocks, Iuc. 245.00 

Monarch Company. 36.56 

John T. Moss & Company. 21.61 

My Maryland Mills, Inc. 44.00 

National Enameling & Stamping Co. 2,355.56 

National Hosiery Mills of Phila. 1,317.45 

The Neverknot Company. 13.00 

82 T. J. O’Connor & Sons, Inc. 30.32 

The Pepsodent Company. 43.35 

The Platt & Munk Company, Inc. 223.80 

J. Pressman & Company, Inc. 48.00 

Prophylactic Brush Company. 65.40 

Hugh Reilly Company. 40.55 

Ramsey Sturgeon Company. 593.76 

Ross Jewelry Company. 57.53 

Sacki & Weinstein . 4,690.92 
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Savory, Inc.$ 14.50 

Simmons Company . 1,950.95 

The Southern Furniture Company. 1,672.35 

Stanley Savage Mfg. Company. 40.50 

Strauss Dry Goods Corporation. 1,140.21 

Sure Fit Products Company. 1,176.20 

Table Art Mat Company. 13.30 

Tatum, Pinkham & Greey. 483.72 

Taylor, Clapp & Beall. 446.21 

Ted Mar Frocks, Inc. 125.00 

Tutundgy Brothers . 278.00 

G. & H. Undergarment Company. 1,223.25 

Union Brush Company. 23.55 

Unique Furniture Makers. 754.74 

Vadsco Sales Corporation. 1,241.24 

Wallkill Hat Works, Inc. 2,511.50 

Wellington Sears Company, Inc. 1,416.38 

Wimelbacher & Rice . 1,106.68 

Bernard Wolf. 48.40 

Wolf-Brown-Jones Corporation.3,412.70 

Joseph M. Zamoiski Company. 403.47 


by their attorney, Herbert S. Ward, and respectfully show: 

1. That they are intervening defendants in the 
83 above entitled cause, having claims against the Es¬ 
tate of Morton H. Goldenberg, deceased, in the sev¬ 
eral amounts set opposite to their names, the total amount 
of said claims being the sum of $63,893.13, and respectfully 
move this Honorable Court to enter an order herein direct¬ 
ing the plaintiffs as executors and trustees of the said Es¬ 
tate of Morton H. Goldenberg, deceased, to compute and pay 
interest at the rate of 6% per annum to each of them and 
to all other general creditors of the said estate, the amount 
of said interest being susceptible of computation, but at 
this time to the defendants unknown, but which the de- 
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fendants are advised and believe, and so believing, aver will 
amount to a sum of approximately $50,000.00. 

2. That Morton H. Goldenberg departed this life on or 
about the 7th day of October, 1930, leaving a last will and 
testament in which the plaintiffs herein were named as 
executors and trustees; that on March 25, 1932, the execu¬ 
tors and trustees, as such, filed a bill in equity No. 54,164, 
praying that this Honorable Court take over the adminis¬ 
tration of the estate, partition, etc., which bill recited the 
known liquid character of the estate consisting largely of 
a department store business and undivided interest in real¬ 
ty, together with the necessity for disposing of the busi¬ 
ness, as well as the realty, for the purpose of paying debts 
and legacies, and alleging that the Probate Court in the 
District of Columbia has not a sufficient jurisdiction to pro¬ 
vide relief in the premises, which said petition was granted 
on April 8, 1932, and thereupon an order was entered stat¬ 
ing proceedings in Administration Case No. 41,485, since 
which date this Court has assumed and exercised full and 
complete jurisdiction over all of the assets of the said Mor¬ 
ton H. Goldenberg within the District of Columbia, over the 
plaintiffs as executors and trustees of the said estate and 

over and relating to the claims of all creditors, in- 
84 eluding these plaintiffs herein, and in the exercise 

of such jurisdiction has from time to time received, 
filed, audited and approved the several accounts of the 
aforesaid plaintiffs as such executors and trustees; 

3. That thereafter because of the nature of the several 
transactions recited between the plaintiffs and the named 
defendant, Goldenberg’s, Inc., a Corporation, and other 
matters and things, including a multiplicity of claims and 
counter claims, a certain offer of composition was made 
to the creditors of the Goldenberg Estate, under which the 
plaintiffs agreed to presently pay and would pay to those 
electing to accept the same in full settlement of their claims 


a dividend of 45% of the face value of the claim, but as to 
those who refused to accept the said 45% in full settlement 
of their claim, the option was given by the plaintiffs that 
the creditors might accept 25% with the right to participate 
in all future dividends and distributions; that all of the 
defendants herein represented elected to take the 25% and 
participate in future dividends, and that by reason of the 
foregoing there was a substantial controversy and active 
litigation pending in this Court between these defendants 
and all other claimants of the estate and the plaintiffs here¬ 
in, as a result of which it appeared that the estate was, and 
was conceded by the executors to be, insolvent; 

4. That thereafter by reason of the pending controversy | 
and litigation, certain negotiations were conducted by and 
between the defendants and the plaintiffs herein on and 
prior to December 28, 1934, which resulted in a certain 
Agreement of Compromise duly entered into between cer¬ 
tain attorneys for the defendants herein and the attorney 
for the plaintiffs and for Fannie R. Weinberg, the terms 

of which are particularly set out in the Compromise Stipu¬ 
lation dated December 28, 1934, whereupon these de- 
85 fendants and all other general claimants consented 
to the approval of the theretofore objectionable ac¬ 
count and the several terms of the said Compromise Agree¬ 
ment were fully carried out, which included the appoint¬ 
ment of Herbert S. Ward, Counsel herein to “represent the 
said creditors in matters dealing with the administration 
of said estate”, and payment to the merchandise creditors 
of 25% of interest accruals on their accounts from Novem¬ 
ber 7, 1931, all of which will more fully appear from the 
records of this Court; 

5. That thereafter the attorney so appointed was from 
time to time consulted by and advised with the executors 
and counsel in a very great many, if not all, matters con- 
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cerning the administration of the Goldenberg Estate except, 
routine matters, all as contemplated -by Paragraph 1 of the 
Compromise Stipulation (Exhibit A), until to-wit: Proxi¬ 
mate to the date of the several matters herein particularly 
complained of, which said matters are as follows: 

That proximate to the 27th day of December, 1945, the 
plaintiffs, so your petitioner is advised and believes, had 
gone forth with certain proceedings before the Orphan’s 
Court of the City of Baltimore and were otherwise making 
preparations for the payment of a further dividend. Never¬ 
theless, your petitioner was not advised that they pro¬ 
posed or intended to make this dividend a so-called final 
dividend, or that they intended and designed to deduct 
from the amount due as such dividend the amount of in¬ 
terest theretofore paid to general creditors under Para¬ 
graph 3 of the Stipulation of December 28, 1934, or that 
they proposed not to include in the said dividend a pro¬ 
rata interest distribution computed upon the several bal¬ 
ances of the several accounts of the several creditors from 
November 7, 1931, to date, and that by reason thereof, this 
petitioner was taken wholly by surprise by the delivery to 
him of certain checks payable to his order as attorney 
86 for the several defendants whose interest he repre¬ 
sents, the said checks having been drawn on the 27th 
day of December, 1945, bearing the notation that they were 
a final dividend, which said checks had been computed on 
the basis of a dividend of 5% from which the plaintiffs had 
deducted the amount of interest theretofore paid under 
Paragraph 3 of Exhibit A, and to which they had not added 
any further allowance of interest upon the several reducing 
balances from November 7, 1931, to date, that upon receipt 
of these several checks your petitioner returned them for 
the account of his clients to the plaintiffs herein and there¬ 
upon demanded that the final settlement 'be made to include 
interest as contemplated by Paragraph 3 of the Stipulation 
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herein filed, but the plaintiffs have neglected and refused 
to compute and pay the several general creditor defend¬ 
ants the amount so due and owing to them under the terms 
of the said Stipulation. 

Your petitioner respectfully shows the Court that there 
is a sum of approximately $100,000.00 in cash now in the 
hands of the plaintiffs as executors and trustees for the 
payment of this and all other interest claims; that this 
estate was enabled to continue in process of litigation for 
a period of approximately fifteen years by virtue of the 
forbearance of these defendants and to enable the plaintiffs 
to advantageously administer and liquidate the assets in 
their hands; that these defendants consented to this ar¬ 
rangement only upon the understanding set forth in Para¬ 
graph 3 of the Stipulation and upon the understanding that 
they would be compensated in a pro-rata share to the extent 
of distributable assets, including their claim for interest, 
upon the same basis as those creditors holding interest 
bearing securities, all of whom were fully advised in the 
premises regarding this Stipulation and none of whom 
entered any objection thereto. 

Your petitioner is further advised that all of the 
87 assets of the estate have now been liquidated and 
that it is the duty of the said executors to distribute 
all of the funds now in their hands after payment of ad¬ 
ministration costs and disbursements, and that in the said 
distribution all of the defendant creditors are entitled to re¬ 
ceive a pro-rata share on account of interest. 

HERBERT S. WARD, 
Attorney for Petitioners, 
Tower Building, 

Washington, D. C. 
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POINTS AND AUTHORITIES. 

Rule 7b of Federal Rules of Civil Procedure. 


NOTICE OF MOTION. 

A copy of the foregoing motion was served upon Law¬ 
rence Koenigsberger, Esquire, Attorney for the plaintiffs, 
by mail on the 16th dav of January, 1946. 

HERBERT S. WARD, 
Attorney for Petitioners. 


89 DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

Filed 

July 8, 1946 

Charles E. Stewart, Clerk. 


FANNIE R. WEINBERG, et al., 

Plaintiffs, 

vs. 

GOLDENBERG’S, INCORPORATED, 
a corporation, et al., 

Defendants. 


I Equity No. 54,164. 


Washington, D. C., 
Thursday, March 7, 1946. 

This case was called before Associate Justice Alexander 
Holtzoff in Motions Division at 11 a. m. 

Appearances: 

On behalf of the plaintiffs: Arthur P. Drury, Esq. 

On behalf of the petitioners: Herbert S. Ward, Esq. 
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On behalf of Benjamin S. Bell: Arthur G. Lambert, Esq. 

On behalf of certain creditors: Joseph Allen, Esq., of 
Baltimore, Md. 

90 PROCEEDINGS. 

The Deputy Clerk. The case of Weinberg v. Goldenberg. 

Mr. Ward. Your Honor has only a portion of the record 
before you; but before you become disturbed with the size 
of it, I think we can shorten the matter substantially. 

The Court. I am not disturbed. I find ordinarily 
that big files contain a lot of irrelevant material. There is 
some satisfaction in disposing of a matter having a big 
file. 

You may proceed. 

Mr. Ward. This is a motion to require distribution of 
payments from interest— 

The Court. Would you mind talking a little louder? 

Mr. Ward. This is a motion to require the dis¬ 
tribution—computation and distribution—of interest in 
this particular case, which is pending on the equity side of 
the court. 

The Court. What is the nature of the case? 

Mr. Ward. It is a case of first impression in this juris¬ 
diction, if your Honor please. In 1930— 

The Court. What is the action about? 

Mr. Ward. Well, your Honor will have to bear with me 
for just a moment for the history of the thing. 

The Court. First, tell me what the action is about; then 
I will hear you on the history. 

Mr. Ward. Please bear with me. 

In October, 1930, Morton H. Goldenberg died. The 

91 estate went into probate, first in Baltimore, then in 
the District of Columbia. After carrying on the pro¬ 
bate proceeding in the District of Columbia for more than 
a year, the probate proceeding was terminated by order of 
this court as a result of a petition filed by the executors in a 
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proceeding under ilie will against Goldenberg’s, In¬ 
corporated, asking that the matter be closed there and 
transferred to the equity side of the court because of cer¬ 
tain facts. The first was that the principal assets—major 
assets—of the Goldenberg estate were in this jurisdiction, 
and the major creditors were in this jurisdiction. Al¬ 
though Morton Goldenberg had died as a resident of Bal¬ 
timore, in the State of Maryland, and the original probate 
proceedings had been instituted in the Orphans’ Court in 
Baltimore, ancillary proceedings were begun in this pro¬ 
bate court. 

In the spring of 1932, this court entered an order ter¬ 
minating the probate proceedings and transferring the 
case to the equity side of this court. The reason for that 
was primarily that the Goldenberg Department Store had 
to be continued as a going concern in order to maintain the 
assets for the benefit of the creditors. Further than that, 
the assets of the estate had shrunk to such an extent, as a 
result of the depression we were facing at that time, that 
the estate, which originally was thought to be solvent, had 
proved to be insolvent, and it was necessary to sell substan¬ 
tial property. 

92 After the transfer of the ease to this court, which 
took place before any settlement was made, certain 
compensation was paid to general creditors, of whom there 
were many, involving several thousand dollars. 

There were certain noteholders, holding interest-bearing 
securities. During the Deriod of administration on the 
probate side of this court, interest was paid on the notes 
held by the various banks, secured by collateral and various 
other securities as well as by hank deposits subject to 
check. 

After the transfer of this cause, there was a proposition 
to pay to creditors under it— 

The Court. Will you tell me what this action is about? 

I cannot follow vou until vou do. 

% • 
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Mr. Ward. The action' is in behalf of these general cred¬ 
itors to participate in the interest which has been earned 
as a result of their deferring action in closing out this 
estate—deferring action in closing out the estate—over a 
period of some 12 or 13 years. 

The Court. That is your present motion. Is there a 
complaint in this action ? 

Mr. Ward. There is a motion. The estate has been 
administered during this period of time while it comes up 
for final settlement. 

The matter came up before the Auditor of this court in 
1935 under an order in this court in which a stipula- 
93 tion was put into effect. That stipulation was to the 
effect that as a result of negotiation between all the 
counsel who had appeared in this case—and I think all the 
creditors are represented in this case, as well as all the 
bank interests—it was agreed that the general creditors 
should receive interest on their general accounts along with 
the bank creditors from that time on. An adjustment was 
made at that time under which 25 percent of the interest 
earned during the period that the account was stated for 
was paid to these general creditors; no interest was paid 
to the banks at that time. That brought the general cred¬ 
itors current with the banks as of that date. In his report— 

The Court. You represent a number of general creditors; 
is that not the case? 

Mr. Ward: Yes, I represent a large number of general 

(80) 

creditors, some eight, over $63,000 worth, and by virtue of 
this agreement which is se<t out in the motion here T repre¬ 
sent also, generally, all of the general creditors. 

The Court. Who is the plaintiff in this action? Fannie 
Weinberg, I see. Who is she? 

Mr. Ward. She is one of the executors named in the 
will of Morton H. Goldenberg. Fannie Weinberg, Leo 
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Baum, and the National Savings and Trust Company are 
the plaintiffs in this action. 

The Court. In other words, this is an action 

94 brought by the executors against the corporation 
that controls the assets of the estate. Do I correctly 

understand those to be the facts? 

Mr. Ward. If your Honor please, I do not know how it 
would be possible to find a much more complicated set of 
facts than occurred at that time. When Morton Goldenberg 
died, he was carrying on this business as an individual. 
His individual business had to be wound up. The depart¬ 
ment store had to be carried on, or else those assets would 
have gone like that. Therefore, the executors organized a 
corporation and took an inventory. I hate to go into all 
this, because it really is not germane to this issue. 

The Court. I want to get the facts skeletonized in my 
mind, so as to know what this is all about. This is an 
action by the executors against the Goldenberg corpora¬ 
tion ? 

Mr. Ward. It starts out as that. They organized a cor¬ 
poration, turned over the assets to the corporation in ex¬ 
change for stock of the corporation, which the executors 
and 'trustees carried as assets of the Goldenberg estate. 
They carried on for the period of this year and then brought 
the action against the Goldenberg corporation to transfer 
over into this equity side of the court in order to carry on 
the business and permit its liquidation over a longer period 
of time. 

The Court. What did they pray in this action? 

95 There must have been some relief prayed for. 

Mr. Drury. The original action has long since gone 
by the board. The original action was simply to transfer 
the administration of this estate from probate to equity. 
We have been administering it for about 15 years; we are 
ready to close. At the close, we are confronted with the 
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question whether Mr. Ward’s clients are entitled to interest 
on their claims or not, having' an insolvent estate. So the 
only problem before your Honor is whether, there being 
an insolvent estate because of certain things which are in 
the record, Mr. Ward is entitled to interest on his claims or 
not. 

The Court. I appreciate your statement clarifying the 
issues. 

Why are you entitled to interest? 

Mr. Ward. For this reason: At the time of transfer of 
this estate, or when the second account was submitted—in 
the first account certain compensations were made to cred¬ 
itors who accepted 45 percent and then renounced all fur¬ 
ther claims; others accepted 25 percent with the under¬ 
standing that they would receive further dividends as they 
were obtained—when the second account was submitted, 
there were a number of objections to going forward with 
this estate. That was submitted in 1934, if your Honor 
please. 

In the meantime, Fannie Weinberg, who appears here as 
nominal plaintiff, had sought to change her position, 
96 she having originally elected to take under the will. 

She realized she had made a mistake and sought to 
change her position and take under the dower, but that is 
under another equity cause. 

There were a great many controversies pending when 
we came in; as a result, there was a long delay and numer¬ 
ous conferences between counsel. The bank creditors—and 
at that time I represented Governor Hardee, who was 
receiver of the Federal American National Bank and Trust 
Company, ■which held a $120,000 note against the estate— 

The Court. Tell me why you are entitled to interest. 

Mr. Ward. The bank creditors were anxious to close 
this estate out. This bears this whole picture out. 

The Court. You can give me an answer in one sentence. 
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Mr. Ward. Because they agreed to pay us interest. 

The Court. That is an answer. You claim somebody 
agreed to pay you interest. Who agreed to pay you? 

Mr. Ward. Everybody who is present in this court room 
at the present time. Every party in interest in this count. 

The Court. Did the executors agree to pay you? That 
is the important point. 

Mr. Ward. Yes; and those bank creditors intervened and 
appeared in this equity cause, and the general creditors 
who are interested here entered into this equity cause, and 
they are ail in court, in accordance with the settle- 
97 ment of that account then pending before the Audi¬ 
tor. 

In settling that account, the attitude of the general cred¬ 
itors was to close this estate out immediately. The attitude 
of Governor Hardee was that it should not be closed out, 
because it would represent a substantial loss on account of 
his note of $120,000. 

I make that statement because at that time I represented 
Governor Hardee but did not represent all the creditors 
whom I now represent. 

When this settlement was initiated, as a result of that 
an agreement was reached which is set out in the motion 
here before the Court. I was of the impression that that 
agreement had been signed and filed in the cause, but I find 
on searching the files since the filing of that motion that 
the agreement was not signed and filed. But it was per¬ 
fected, if the Court please, in a hearing before the Auditor, 
in a statement by Mr. Koenigsberger. With your permis¬ 
sion, I should like to read it. I might invite the Court’s 
attention to the particular quotation'— 

The Court. What part of the statement ? 

Mr. Ward. Beginning at the top of the page, the first 
paragraph— 
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The Court. Do not read it in extenso; just call my atten¬ 
tion to the particular sentence or paragraph that you rely 
on. 

98 Mr. Ward. The first paragraph. 

The Court. Very well; I will read it. 

Mr. Ward. I say the first paragraph; I think probably 
the first three paragraphs. 

The Court. I will read the first three paragraphs. 

Very well. I have read them. You may proceed. 

Mr. Ward. That account was settled, if the Court please, 
and the interest paid, and the report was ratified by the 
Court. 

The Court. Now, whom did Mr. Koenigsberger repre¬ 
sent? 

Mr. Ward. Mr. Koenigsberger represented the executors 
and trustees. Of course, actually they are trustees in this 
equity cause. 

The Court. Your point is that there was an agreement 
by which you were to receive interest. Do you have any 
other point? 

Mr. Ward. Yes. 

The Court. What is it? 

Mr. Ward. The other point is this: that because these 
general creditors deferred for this long period of time— 
some 12 or 13 years—in enforcing their claims, and per¬ 
mitted this estate to be carried on, as a result of the delay 
and consideration extended by these creditors the corpus 
of the estate was so administered and the income so valua¬ 
ble that it has paid out in full and has some $100,000 left 
in the hands of the executors, these creditors are en- 

99 titled in equity to participate in the usual fruit accru¬ 
ing from their consideration. 

The Court. In other words, your position is that the 
estate is not insolvent? 

Mr. Ward. The estate at the present time is not in- 
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solvent, if vour Honor please, because they have paid out 
all creditors 100 percent and have a hundred thousand 
dollars. 

The question resolves itself to this: Should that $100,000 
go only to (the interest-bearing creditors—that is, banks 
which hold notes bearing interest—or should it be distri¬ 
buted equally between the general creditors and the banks? 
We submit that equity—and we cite a case, not in this 
jurisdiction but in Massachusetts, which is on all fours with 
this case— 

The Court. Do you have the citation? 

Mr. Ward. It is in the brief we filed. 

The Court. You ought to have it before you. 

Mr. Drury. Williams against American Bank, 4 Met¬ 
calf, Massachusetts, 317. That is the case you refer to, is it 
not? 

Mr. Ward. I think that is our case, if vour Honor please 
—both contract and equity. 

The Court. Mr. Drury? 

Mr. Drury. If your Honor please, may I add just a few 
more statements of fact which are taken from this record? 

The Court. May I ask you, first, Do you represent 
100 the executors or the other creditors? 

Mr. Drury. The executors. Mr. Koenigsberger 
and our office have initiated this proceeding. 

The Court. Do the creditors who have interest-bearing 
obligations appear in this motion also? 

Mr. Drury. Mr. Lambert represents one of them. Notice 
of the motion has 'been given to all imterest-Jbearing cred¬ 
itors. There are only five of them. 

The Court. You may proceed. 

Mr. Drury. I should like your Honor to bear in mind 
that this decedent was a resident of Maryland and that 
primary administration of his estate is now being had in 
Maryland, and this proceeding here is ancillary. Actually, 
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substantially all of the assets were located in the District 
of Columbia. There was only one piece of real estate and a 
small amount of jewelry located in Maryland. 

In round figures, the estate owed a little over a. million 
dollars in unsecured debts. It owed between $300,000 and 
$400,000 in secured debts. I mean not secured debts but 
interest-bearing obligations. 

In 1935, as Mr. Ward has told you, >the question arose 
with respect to the payment of interest on the claims of the 
creditors. At that time Mr. Koenigsberger stated that 
he thought it would be proper to allow interest to the non- 
interest-bearing creditors, so as to bring them on a 
101 par with the interest-bearing creditors. As a result, 
something like 10 or 15 percent interest was paid to 
all creditors. The Auditor carried that idea out in his 
report, in which he allowed that interest, and that report 
was ratified by the Court. 

At the present time all creditors have been paid 100 per¬ 
cent of the face of their claims. At the tag end of this pro¬ 
ceeding, the executors are a little bit disturbed as to 
whether or not the position taken in 1935 was correct— 
whether the general creditors were entitled to any interest. 
So they made their final payment in an amount which to¬ 
gether with all the other money which had been paid over 
equaled the face amount of their claims. We are now here 
on the question whether or not they are to get any interest. 

The rule in Maryland, which, as I say, is the domicile, is 
stated in Turk against Grossman, 179 Maryland, 229, to be 
as follow's: 

“In administering the estates of decedents in this 
State, interest is not allowed on claims other than 
those on contracts which undertook the payment of 
interest and render the amount of it part of the debt. 
There is no .statutory provision for the allowance, and 
common law principles seem to deny it.” 


72 

The Court. As I understand it, your opponent takes the 
position that there was an express agreement, evi- 

102 deneed in part by the statement of Mr. Koenigs- 
berger. He does not rely upon anything exeept the 

express agreement. 

Mr. Drury. Xo, he relies on the general proposition of 
law. 

The Court. I am clear in my own mind that there would 
not be any right to interest as a general proposition of law. 
But Mr. Ward relies principally on this agreement. 

Mr. Drury. So far as the agreement is concerned, our 
rule provides that stipulations are not recognized unless 
they are signed and filed in the case. Mr. Ward stated to 
you that the stipulation upon which he relies was never 
signed and never filed in the case. 

The Court. My understanding of the rule on stipulations 
is that it refers to stipulations in the case. This is a con¬ 
tract rather than a stipulation in the case—that is, if it 
exists. 

Mr. Drury. Well, there is no showing of that contract. 
It boils down really to the statement which Mr. Koenigs- 
berger made before the Auditor, on which the Auditor made 
a partial allowance of interest. 

It seems to us that the matter boils down to this: that 
really there are three questions before your Honor. The 
first one is whether these creditors who hold non-interest- 
bearing obligations are entitled to any interest at all. The 
second is, Are they entitled to full interest? 

103 Mr. Ward bases his contention that they are en¬ 
titled to full interest on three things: First, that 

there was this agreement, which is not in the record, ex¬ 
cept so far as it is incorporated in the proceeding before 
the Auditor. He bases it on the cases which he cites, show¬ 
ing that interest is allowed by way of damages, and on 
other cases showing that where interest is claimed, it is 
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proper to allow it after all the creditors have been paid in 
full. 

There is one additional thing, it seems to us, that is be¬ 
fore your Honor, and that is whether this 10 or 15 percent 
interest which has already been paid may be res adjudicata . 
We may have no right at all to take that out. 

The Court. It may be res adjudicata under the circum¬ 
stances of the agreement. 

Mr. Drury. But there is no agreement except as found 
in Mr. Koenigsberger’s statement, and certainly that state¬ 
ment to the Auditor could not bind the interest-bearing 
creditors to their detriment. 

The Court. What have you to say as to that? 

Mr. Drury: Mr. Koenigsberger’s statement was— 

The Court. I have read that. 

Mr. Drury. Now, in paragraph 10 of the Auditor’s re¬ 
port filed June 3, 1935, the Auditor says: 

“Schedule C is a statement of payments of 25 per¬ 
cent, made by said Executors to certain creditors, 
104 under the authority of said order of October 4,1934, 
and shows the balances of the claims of said credi¬ 
tors, exclusive of interest. The Auditor finds that those 
creditors who have received only 25 percent of the 
principal of their claims, and whose claims do not 
specifically provide for interest, are entitled to re¬ 
ceive, prior to or at the time of payment of future 
dividends, 25 percent of the interest on their claims 
from November 14, 1931, in addition to the payments 
heretofore made to them.” 

As I say, it is in the Auditor’s report, approved and 
ratified by the Court. 

The Court. Is not that binding on me? 

Mr. Drury. It is only to the extent of 25 percent. 

The Court. I mean to the extent of 25 percent, is it bind¬ 
ing? 
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Mr. Drury. I can see it may be. I am entitled to take, 
under your position, on the one hand. On the one hand, I 
have creditors not entitled to interest; on the other hand, I 
have creditors of non-interest-bearing securities, and we 
have an insolvent estate. The interest, if it is going to be 
payable, is going to be in excess of $150,000, and we have 
now less than $150,000. I hope it is going to be subject to 
payment of attorneys’ fees, and it is going to be reduced 
still further. Here we have an insolvent estate. 

The position of the executors is that notice having 
105 been given to the interest-bearing creditors, we are 
willing to do whatever the Court finds should be 

done. 

The Court. What is the citation of the Massachusetts 
case? 

Mr. Drury. That is the one Mr. Ward gave you, Wil¬ 
liams vs. The American Bank, 4 Metcalf, Massachusetts, 
317. 

The Court. Whom do you represent, Mr. Lambert ? 

Mr. Lambert. 1 represent the successor in interest to 
this $125,000 note that was originally held by the Federal 
American Bank, which went into receivership. Mr. Ben¬ 
jamin S. Bell is the holder of that note now. 

The Court. Proceed. 

Mr. Lambert. I have covered with some care the file 
which is extant in this case, and I see no evidences of an 
agreement which would bind in any way my particular 
creditor to any less than he would normally be entitled to. 

I want to take issue at the outset with the idea that all 
creditors have been paid 100 percent of their claims. We 
do not adhere to that proposition at all. The creditors who 
were bank creditors were entitled to apply any payments 
on account to the expressly reserved interest, and that be¬ 
ing done, there would be some $300,000 due on the principal 
still of their debts. 

The Court. I am afraid I did not follow you. 

Mr. Lambert. I say I want to take issue— 
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The Co art. I understand that. 

106 Mr. Lambert. (Continuing) with the statement 
that all creditors have been paid. That is not cor¬ 
rect. 

The Court. I understand that, but I did not follow that 
$300,000 computation. 

Mr. Lambert. There are certain large claims that were 
held and secured in effect, or evidenced, by promissory 
notes, where the contracts between Morton Goldenberg, 
who subsequently died, and the banks were set out. Under 
the provisions of those notes and those contracts, the banks 
were entitled to be repaid the money they were entitled to 
under the general law on the subject, to apply any repay¬ 
ment first to the payment of interest and then to the pay¬ 
ment of principal. 

The Court. Do you mean that instead of that they ap¬ 
plied it to payment of principal ? 

Mr. Lambert. That is right; they have never applied 
any of these payments to interest but only to principal; 
consequently, the statement that all ordinary creditors 
have been paid 100 percent is, from our standpoint, incor¬ 
rect. 

The Court. How large is your obligation? 

Mr. Lambert. Our obligation with the interest we have 
computed to be in the neighborhood of $80,000 still. 

The Court. What is the principal? 

Mr. Lambert. One hundred twenty-five thousand dol¬ 
lars was the original principal. I do not have the 
figure— 

107 The Court. Give me an approximate figure. 

Mr. Lambert. Interest and principal? I suppose the 

principal would probably amount to about $30,000 of that 
$80,000. 

Mr. Drury. I asked for a computation yesterday, and I 
was told by Mr. Fitzgerald, of the National Savings and 
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Trust Company, that if the payments made to the inter¬ 
est-bearing creditors had been applied normally, first to the 
payment of interest, and the balance to principal, there 
would still be $311,525.66 in principal due to interest-bear¬ 
ing creditors. 

The Court. How were they actually applied! 

Mr. Drury. I would not know. We made payments to 
them. That would be the normal way of applying it. 

Mr. Lambert. They make the payment; it is up to the 
creditor to apply it in the normal way, and, of course, the 
creditor applies it first to the interest and then to the 
principal. 

Mr. Drury. I may say that the estate of Julius Golden- 
'berg was one of those creditors, and the National Savings 
and Trust Company was trustee, and it applied payments 
from the Morton Goldenberg estate in that way, and there 
is still due a balance of $116,000 in principal. 

The Court. Proceed, Mr. Lambert. 

Mr. Lambert. Mr. Bell’s amount represents about one- 

, sixth of that of all the creditors who are here before 

i 

108 the Court. The balance due Mr. Bell is approximate¬ 
ly one-sixth of that of all the creditors before this 

Court. 

Now, the question of this agreement—alleged agree¬ 
ment—is just completely lacking, as far as the record is 
concerned. 

The Court. Why is it not res adjudicate that 25 percent 
of the interest is payable to these creditors? 

Mr. Ward. I believe I can explain that. 

The Court. I will hear you in rebuttal. 

,Why not at least that? 

Mr. Lambert. By reason of that Auditor’s report hav¬ 
ing been confirmed? 

The Court. Yes; I think that it is binding on me to al¬ 
low at least 25 percent interest. 
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Mr. Lambert. I would not be inclined to oppose that, 
if your Honor please. I have not gone into that in any 
great extension, but there is this to be considered: When 
these accounts are referred to the Auditor, it has not been 
customary to give notices to all creditors to appear and 
protect their interests. It is an ex-parte affair, in which 
these matters are referred to the Auditor, and the parties 
who know about it come in and have something to say. 

The Court. If it is not res adjudicata, it is certainly evi¬ 
dentiary and persuasive, if not binding. 

Mr. Lambert. As far as the 25 percent that has been 
paid is concerned, we would not stand in the way. 
109 The Court. Very well; suppose you address your¬ 
self, then, to the other 75 percent. 

Mr. Lambert. As to the other percentage, that has not 
been paid, it would seem to me that on the basis of equity 
it would give an advantage to those creditors who did 
not have in their contract the right to be paid interest, and 
put them really in ahead of the contractors who did have 
that as part of their agreement, if they were allowed to 
participate in the funds now on hand pro rata in that 
fashion. 

The Court. The only thing about it is this. This estate 
has been in process of administration for a great many 
years, far longer than is a normal period of administration. 

Mr. Lambert. That is right. 

The Court. I suppose these creditors were in a position 
during this time to press their claims. 

Mr. Lambert. That is correct. 

The Court. If they had all united in pressing their 
claims, they might—I do not know—have embarrassed the 
estate. If they had embarrassed the estate, it might have 
embarrassed the holders of interest-bearing obligations. I 
am wondering whether that is not an equity to be considered. 

Mr. Lambert. As far as this cause being in the equity 
court, the only way that the creditors could proceed after it 


was there would be to petition the Court to hasten the pro¬ 
cedure along. They were not able to bring suit. 

110 The Court. I know, but they could have brought 
motions in this court, because certainly it is un¬ 
conscionable to keep creditors out of their money for a 
period of—what is it—ten years that this estate has been 
in process of administration? 

Mr. Ward. Thirteen years. 

Mr. Lambert. There is no doubt that it is an extended 
period, a period that certainly does not lend itself to any 
great credit in the administration of the thing. Neverthe¬ 
less, certain efforts were made. My predecessor in inter¬ 
est made an effort, as your Honor will note, as early as 
1934, asking that these proceedings be stayed and the mat¬ 
ter be wound up then and there. The Court issued a rule 
to show cause why that should not be done. The Court 
ultimately, after a hearing on it, apparently denied the re¬ 
lief asked by my own predecessor in interest in this case. 

Efforts were made from time to time to carry this on, 
and they were made by the interest-bearing creditors who 
had the interest expressly reserved to them, and in most in¬ 
stances the creditors who had no interest expressly reserved 
for them took no steps. They were not able to achieve the 
thing any more quickly than it has now been carried for¬ 
ward. 

The Court: If you will pardon me for interrupting you, 
the Massachusetts case supports the moving party on this 
motion, because the Massachusetts case says there is 

111 no reason in principle why the loss occasioned by the 
delav incident to the recommendations under the 

estate should be borne by a creditor whose claim did not 
happen to bear interest before the death of the debtor. 

Mr. Lambert. The Massachusetts statutes ought to be 
reviewed in that connection. The common law is dead 
against that, if your Honor please. 
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The Court. Yes, I know. 

Mr. Lambert. We are in a jurisdiction that, of course, 
adheres to the common law. There is no statutory provi¬ 
sion for this sort of thing in our'jurisdiction, and your 
Honor will remember that this is at best only an ancillary 
proceeding here, and the Maryland law is positive that there 
shall be no interest in this domicilary place that controls 
this. So whatever Massachusetts might say is good law in 
Massachusetts would not be governing here. 

I think I can say without any likelihood of contradiction 
that there is no provision in this jurisdiction for interest 
on non-interest-bearing claims in the probate court. I think 
I can also say that to provide and give interest to these non- 
interest-bearing creditors, except on some provision of stip¬ 
ulation or some provision where the Auditor’s report might 
have approved a partial payment of interest, would be a 
violation of the law in the domicile, and the domicile is 
Maryland. 

112 The Court. You said that before in a different 
way. I get your point. 

Mr. Allen. May it please the Court, I am a lawyer from 
Baltimore. I represent two of the merchandise creditors. 
With your Honor’s permission, I should like to address a 
few words to you in connection with this matter in addition 
to what Mr. Ward has said. 

The Court. Proceed. 

Mr. Allen. Our position, not to repeat what Mr. Ward 
has already stated to your Honor— 

The Court. Please do not repeat anything. If you have 
anything to add, I should be glad to hear it. 

Mr. Allen. Well, there are two things I want to add. 
One is to read to your Honor the letter of acceptance of 
my clients of the offer. 

The Court. Do not read it to me; tell me what is in it. 

Mr. Allen. Well, at the time the executors offered 45 
percent payment in full to those creditors who would ac- 
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cept it, they issued a letter asking them to either accept 
that or say they would not take it but that they would 
accept 25 percent, as much as is available, and get the bal¬ 
ance over a period of years. 

We wrote them that we were not expecting 45 percent 
but that we were demanding interest on the balance due 
; us, because from the due date of our merchandise ac- 

113 counts, the interest accrues. We sold the merchan¬ 
dise on terms of 2/10/60. Some of the accounts were 

sold net e. o. m. At the termination of the net period, in¬ 
terest accrued. 

We called that to the attention of the executors at the time 
we accepted or wrote them in answer to their offer. No let¬ 
ter was ever received from the executors rejecting that 
position of ours, and we have a right to rely on and assume 
that our acceptance of the terms on which we stated them 
was accepted by the executors. 

The Court. Is there any other point? 

Mr. Allen. The second point I want to call to your 
Honor’s attention is this: that our money was used to pay 
45 percent to those creditors who were receiving their money 
in full: it was the money of the merchandise creditors who 
gave up part of their money in order to pay out the others. 
It was by this means that the principal amount of all in¬ 
terest-bearing creditors was saved, so that they could be 
paid in full. This forbearance, it seems to me, entitles us 
to the interest. 

It' is incorrect to say that the Maryland law rejects in¬ 
terest. It is not a matter of right. There is a difference 
of opinion between us. Interest is not a matter of right. The 
Maryland law does not reject us or bar us. It is not a mat¬ 
ter of right, but certainly it is discretionary in an equity 
court. 

114 The Court. Do I understand that it is your con¬ 
tention that your obligation is an interest-bearing 
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obligation because of the terms on which your goods were 
sold? Is that your point? 

Mr. Allen. That is one point, yes, sir. That is one posi¬ 
tion we take. 

The Court. You contend as a matter of law that interest 
continues to run even after the death of the testator? 

Mr. Allen. Yes, sir. There is one thing I can say there 
in amendment of what I have just stated, and that is that 
during the 13-month period which the Maryland law allows 
for the termination of an estate, it is compulsory to close 
the estate at the end of 13 months, and you can extend it an 
additional 4 months only on petition to the court. During 
that period it may be said that executors are not in a posi¬ 
tion to pay interest, and interest will abate during the period 
when, through no fault of theirs, because of the fact that 
they are administering the estate— 

The Court. At the end of 13 months, your clients had the 
right to come to this court and insist on distribution, did 
they not? 

Mr. Allen. Yes, sir. 

The Court. By failing to do so, you contend that you 
revived your right to receive interest? 

Mr. Allen. Let me say this: One of the reasons 
115 for our forebearance was this agreement which these 
gentlemen seem to deny, but which is a fact. I was a 
party to it. There was a memorandum written, and every 
lawyer who participated received a copy of that memoran¬ 
dum. 

The Court. I get your point. 

Mr. Allen. It was because of that agreement that we 
forbore the pressing of our position; and from the fact that 
the Auditor recognized it on the statement of Mr. Koenigs- 
berger and reported it to the Court—it was reported to the 
Court subject to the usual exceptions, and nobody excepted 
—we had a right to assume at that time that that interest 
was going to go forward. 
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The Court. No; the Auditor’s report applies only to 25 
percent of the interest. I am quite clear you can get 25 
percent. I am only hearing the parties on the balance, 
the other 75 percent. So if you are relying on the Auditor’s 
report, you are entitled to only 25 percent. 

Mr. Allen. Well, that set the pattern for the future. 

The Court. If it set the pattern for the future, you get 
25 per cent now, and I am ready to award that. 

Mr.; Allen. No, no. This was not a payment on account. 
It was recognition of -the theory that we were entitled to 
interest. It was not a limitation of interest in any sense. 

The: Court. Before you proceed, Mr. Ward, what do you 
say, Mr. Lambert, about these merchandise claims 
116 being interest-bearing obligations ! 

We will take a recess at this point and let you 
think about that. 

(At this time a short recess was taken. The following 
then occurred:) 

The Court. Do you want to answer the question! 

Mr. Lambert. Yes. I think it was the express contract 
between the Goldenberg store and the supplier that they 
would receive interest at any given rate after a certain 
time; That is an express contract, and in receiving inter¬ 
est they would stand in the same shoes that any other ex¬ 
press contractor would. 

The Court. In other words, a merchandise creditor who 
would sell on terms of, say, 30 days net is entitled to draw 
interest at the end of 30 days ! 

Mr. Lambert. No; it leaves it to inference that he is 
entitled to draw interest. If he says payment in 30 days, 
all interest will be charged, as is often done or sometimes 
done in these transactions, at such and such a rate. 

The Court. What were the exact terms, Mr. Allen! 

Mr. Allen. There was no such statement on the bills. 
The terms were 2/10/60 net e. o. m.—end of month. 
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The Court. Two percent discount at the end of 10 days; 
tiie amount due in 60 days net. Does not that obligation be¬ 
gin to draw interest at 6 percent at the end of 60 days, 

117 Mr. Lambert? 

Mr. Lambert. No, that is purely by implication, not 
expression. They give them, in other words, 60 days to pay 
it without taking any action or except. Now, under 
our theory, that is just an open account. It is just like any 
other open account. That does not say 2/10/60. It is a 
contract on which they may claim interest as a matter of 
damages at a later date, but they are not entitled to it by 
expression of the parties. 

Mr. Ward. If your Honor please, we are in the equity 
side of the court, not in the probate side. Counsel would 
have you believe that this equity court is bound by the ac¬ 
tion of the Orphans’ Court in Baltimore, applying the rule 
in the State of Maryland. 

The next thing is that I personally filed a petition to my 
rule to show cause upon these executors in 1934. Mr. 
Lambert represents the cross defendant; I represent one 
Hardee. 

Negotiations were started which led to this agreement 
which is before your Honor and which were incorporated in 
this finding by the Auditor, in which is Mr. Koenigsberger’s 
statement. 

The Court. I am willing to act on this agreement, but I 
construe this agreement to mean that creditors not in pos¬ 
session of interest-bearing obligations are entitled to 

118 25 percent of interest. 

Mr. Ward. If your Honor please, that was re¬ 
cited or stated in its final form, approved by the Court, in 
the Auditor’s finding. 

The Court. I am reading the Auditor’s finding. 

Mr. Ward. I am reading now from the second para¬ 
graph. 
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“Although there is no statute on the subject, it is 
believed to be consistent with the practice in this 
jurisdiction and elsewhere to allow interest on these 
claims from November 14, 1931, that being 13 months 
after the grant of letters testamentary by the Orphans ’ 
Court of Baltimore, in which court the will and codicil 
were probated and the letters testamentary were origi¬ 
nally issued.” 

The Court. Where are you reading from? 

Mr. Ward. From Mr. Koenigsberger’s statement, quoted 
in the Auditor’s report. 

The Court. Oh, yes; I have it. 

Mr. Ward. If your Honor please, we are not bound by 
the Orphans’ Court of Baltimore, Maryland. We are not 
bound by the rules of the Probate Court of the District of 
Columbia. These executors come into equity. They seek 
equity, and they must do equity. 

I filed this petition in behalf of Governor Hardee, and it 
became evident that if that estate were closed out in 1934— 
and it could have been closed out then, because the 
119 account was under terrific attack from a great many 
different sources—it became evident that we would 
not get over 60 cents on the dollar on principal of $125,000. 
We had been paid interest for two years, and it was to ad¬ 
just the second year’s interest that this 25 percent was al¬ 
lowed to these general merchandise creditors, which at that 
time they paid to them on a par with the interest-bearing 
creditors, 13 months following the death of Morton Gold- 
enberg. The agreement was that they should pay interest 
during the remaining period. Originally that was the 
agreement which was submitted by the general creditors 
and accepted in this particular case by me representing 
Governor Hardee and by Mr. Huston Thompson. If there 
is a question as to my veracity— 
i 
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The Court. Why was not all this evidence in a written 
instrument? 

Mr. Ward. In a written instrument? 

The Court. Yes. 

Mr. Ward. It was perpetuated here in this agreement; 
and incidentally, if your Honor please, every provision in 
the memorandum distributed has been lived up to by these 
executors. 

Mr. Lambert criticizes the length of time this estate has 
been administered by these executors. If your Honor 
please, this is one of the most complicated estates that has 
ever been in this court. I am going to say that these execu¬ 
tors are entitled to outstanding credit for the way 
120 they have handled it and the fact that they have 
paid each debt off approximately in full. I take my 
hat off to them—and I worked with them practically every 

month thev administered this estate. I think Mr. Fitz- 
* 

gerald will bear me out. Possibly I missed a month or two, 
but I was frequently in conference with reference to closing 
out this estate. 

The Court. I am impressed by paragraph 10 of the 
Auditor’s report, particularly a sentence on page 6, which 
is to the effect that the Auditor finds that those creditors 
whose claims do not specifically provide for interest are 
entitled to receive, prior to or at the time of payment of 
future dividends, 25 percent of the interest on their claims 
from November 14, 1931, in addition to the payments here¬ 
tofore made to them. This report was confirmed by this 
Court. 

So the Auditor’s recommendation is that the clients 
whom you represent and Mr. Allen represents should re¬ 
ceive, whenever dividends are paid out of this estate, 25 
percent of the interest on their claims. 

Mr. Ward. Yes, your Honor, and that statement is 
stated in that way for this reason: that the account had been 
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restated and included 25 percent interest to these general 
creditors. In restating that account, they also omitted any 
payment to the banks over this same period of time, and 
that 25 percent interest to the general creditors brought the 
payment to the general creditors current with the 

121 interest which they had paid to the banks previously, 
between the one year after the death of Morton Gold- 

enberg and the statement of the first account. That was 
the reason it was stated in that way. 

The Court. The reasoning of this, it seems to me, if it is 
not res adjudicata, is certainly extremely persuasive on 
this Court. 

Mr. Ward. I submit, if your Honor please, that it would 
be res adjudicate, as to this court. 

The Court. If it is res adjudicata , it is res adjudicata 
only as to 25 percent. I am going to give you 25 percent 

Mr. Ward. I was sure your Honor would, but I think your 
Honor should give us more, because there would not be a 
cent of the money here if we had not gone in with these 
executors and worked this thing out. 

The Court. Then, you should have protected yourself 
by a written instrument. 

Mr. Ward. We thought we had. We agreed here, on the 
terms of Mr. Koenigsberger’s statement, that we were en¬ 
titled to participate in interest along with these banks’ 
pro rata; and incidentally, the Massachusetts case is ex¬ 
actly on all fours with that statement. 

The Court. The Massachusetts case does not support 
your position, but I am confronted with the rule of law in 
this jurisdiction and in Maryland that claims against de¬ 
cedents’ estates do not bear interest unless there is an 

122 express contract for the payment of interest. 

Mr. Ward. If your Honor please, you are exactly 
right from that viewpoint, but this is a different thing, 
again. If this were a claim against a decedent’s estate in 
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probate, it would have to be settled in one year—13 months 
in this jurisdiction, and 13 months in Maryland. 

The Court. You are right, and you had a right to insist 
on settlement; but if you were willing to grant forbearance 
on terms, you should have had the terms evidenced by a 
binding legal instrument. 

Mr. Ward. They took this case out of probate and put 
it in equity, and they agreed in equity on a certain agree¬ 
ment that was stated in that memorandum, and it is set 
forth in detail in this Auditor’s statement. 

The Court. No, Mr. Koenigs be rger’s oral statement is 
not a contract. I am sure Mr. Koenigsberger did not in¬ 
tend it to be a contract. All he said was that he believed it 
to be consistent with the practice in this jurisdiction and 
elsewhere to allow interest after November 14, 1931. Now, 
when it came to the adjudication made by this Court, that 
order confirming the Auditor’s report being an adjudica¬ 
tion, there might be some question as to that. But if there 
is adjudication, the only adjudication is that the creditors 
who have no express contract for the payment of interest 
shall receive 25 percent of their interest; and that will 
123 be my ruling, for the reason I have just stated. 

Mr. Ward. May we have an exception, if your 
Honor please? 

The Court. Oh, of course. 

Mr. Ward. I should like to ask if your Honor would 
hear one further point, a reserved point. 

The Court. I do not want to be arbitrary. 

Mr. Ward. I think Mr. Allen would like to submit to the 
Court some further authorities on the law of the State of 
Maryland; but I submit that we are not in probate; that the 
probate court— 

The Court. You are not in probate, but those are claims 
against the executors. I think the law is that interest would 
apply, and that is my ruling. 
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Mr. Allen. I just wanted to speak briefly to the Court. 

The Court. 1 always want to be courteous to out-of-town 
counsel. 

Mr. Allen. 1 did want to have an opportunity to submit 
to your Honor a memorandum or brief of the law in Mary¬ 
land. 

The Court. 1 do not take briefs in the Motions Court; 
I try to dispose of matters as they come along. 

What is your contention, Mr. Allen, as to the law of Mary¬ 
land? 

Mr. Allen. My contention is that under the law of Mary¬ 
land it is not a matter of right but is something that 
124 may be allowed where it would be allowable in law. 

Now, it is obvious that in a case of this kind interest 
would be added if we were to file suit at law. In such cases 
it is allowable in the probate— 

The Court. I am not deciding that I am without power 
to award interest, but I feel that irrespective of whether I 
am legally bound to follow a prior adjudication of this court 
or whether it is merely persuasive on me, I am going to 
follow it and allow 25 percent. 

Mr. Allen. One other thing I wanted to submit a brief 
on was the question of trade usage and practice which is 
involved in our case particularly. 

The Court. I do not think trade usage— 

Mr. Allen. The authorities are unanimous on that, where 
the contract for interest is either express or implied or is the 
result of trade usage or custom. That seems to be the law 
without any question. If it was the trade usage or custom 
for interest to be added or anticipation to be taken off dur¬ 
ing the course of the net period—if Goldenberg’s paid a bill 
before 60 days were due and after 10 days had passed, 
Goldenberg’s had anticipation, as every firm does. If the 
trade usage is to take off anticipation before the end of the 
net period and add interest after that, that, I think, is con- 
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elusive on the question of whether or not interest should 
be added. 

125 Mr. Ward. Mr. Allen’s remarks apply to all my 
creditors also. 

Mr. Drury. We have just been discussing interest. Is 
there any question about the amount—6 percent? 

The Court. Oh, 6 percent. I suppose that is not in con¬ 
troversy, is it? 

Mr. Drury. No; I was simply asking. 

The Court. The rate of interest is not in controversy. 

Mr. Drury. There is a difference between counsel as to 
the effect of your Honor’s ruling—as to whether or not the 
ruling simply provides payment of the 25 percent interest 
which has already been paid or whether 25 percent is to be 
paid all the way through. 

The Court. My ruling is that on the distribution, 25 per¬ 
cent should be paid. 

Mr. Drury. In other words, 25 percent all the way 
through? 

The Court. In other words, my feeling is that in distribut¬ 
ing assets, the creditors who have interest-bearing paper 
should be allowed 100 percent interest. Creditors repre¬ 
sented by Mr. Ward and by Mr. Allen, and any others in 
the same class, should receive 25 percent of the interest due 
them. If there is not enough to pay, then the payments 
should be made for the accounts as I have indicated, and 
then they should be prorated. 

126 Mr. Drury. There will not be enough to pay in¬ 
terest in full to interest-bearing creditors. 

The Court. Well, suppose, for example, there is a thou¬ 
sand dollars to be distributed. 

Mr. Drury. Yes, sir. 

The Court. Suppose all these claims amount to $2,000. 
Each creditor will get 50 percent of his claim, but in paying 
the amount of the claim, you allow 100 percent of interest 
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due to the interest-bearing creditors and only 25 percent 
to the others. I wonder if I made myself clear. 

Mr. Drury. The effect is that non-interest-bearing credi¬ 
tors are to get 25 percent of interest during the whole pe¬ 
riod of administration? 

The Court. Claim is to be allowed for that, and claims 
of the others are to be allowed for 100 percent. If there is 
a deficiency, then it has to be a partial payment. 

(Tbie hearing was concluded.) 

Certified to be a true copy. 

HERBERT S. WARD, 
by H. L. Horton. 


127 Order Instructing and Directing Executors and Trus¬ 
tees to Compute and Allow Interest on Claims Against 
the Estate of Morton H. Goldenberg. 

i 

Filed 

Mar 281946 

Charles E. Stewart, Clerk 

t ' 

I 

A motion to direct the payment of interest on their claims 
having been filed on behalf of certain creditors having 
claims based on open accounts against the Estate of Morton 
H. Goldenberg, and Points and Authorities having been 
filed in opposition thereto by a creditor having a claim 
which expressly provided for interest, and Points and Au¬ 
thorities in opposition also having been filed by the Execu¬ 
tors and Trustees herein, and a hearing having been had on 
these matters in open court on the 7th day of March, 1946, 
and it appearing to the court that as a result of the fact that 
more than fifteen years have elapsed in winding up the 
affairs of this estate, interest at an appropriate rate should 
be allowed on claims of creditors having open accounts, and 
it appearing to the court that the Auditor in his report filed 
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lie rein on August 31, 1937, allowed such creditors 25% of 
the interest on their claims from November 14,1931, to No¬ 
vember 1,1933, which was later approved by this court and 
paid, and it further appearing that the rate of interest so 
allowed is fair and reasonable to be allowed under the par¬ 
ticular facts of this case pursuant to said motion, and it 
appearing to the court that all persons having claims are 
duly before the court, it is this 28 day of March, 1946, 

128 ORDERED that the Executors and Trustees in 
this cause in computing the amount due creditors 
who had no contract with the deceased, Morton H. Golden- 
berg, expressly providing for payment of interest on their 
claims, shall credit such claimants with simple interest at 
the rate of 1%% per year, beginning November 14, 1931, 
and payments heretofore made shall first be credited against 
interest and the balance applied on their unpaid principal. 

And further, that in computing the amounts due credi¬ 
tors, to whom the late Morton H. Goldenberg expressly 
agreed to pay interest, simple interest is to be calculated 
at the expressed rate per year and any payments hereto- 
for made shall first be applied to interest and then to curtail 
the principal of the debt. 

And further, all future dividends are to be distributed 
on a pro rata basis. 


ALEXANDER HOLTZOFF, 
Justice . 
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Notice of Appeal. 


Filed 

Jun 28 1946 

Charles E. Stewart, Clerk 

Notice is hereby given this 27th day of June, 1946, that 
Hightstown Rug Company, Brown Durrell Company, Sure 
Fit Products Company, and other merchandise creditors of 
the Estate of Morton H. Goldenberg, deceased, who are sim¬ 
ilarly situated hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 28th day of March, 1946 in 
favor of National Savings and Trust Company, Benjamin 
S. Bell, assignee of Cary A. Hardee, Receiver of the Federal 
American National Bank and Trust Company, National 
Bank of Washington and other creditors of the Estate of 
Morton H. Goldenberg, deceased, against said Hightstown 
Rug Company, Brown Durrell Company, Sure Fit Products 
Company, and other merchandise creditors of the Estate of 
Morton H. Goldenberg, deceased, who are similarly situat¬ 
ed. 

HERBERT S. WARD, 

Attorney for Intervening Defendants. 

Notice to: 

Arthur P. Drury, Esquire, 

Colorado Building, 

Washington, D. C. 

Arthur G. Lambert, Esquire, 

Munsey Building, 

Washington, D. C. 

National Bank of Washington, 

7th and G Streets, N. W., 

Washington, D. C. 
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Security Savings & Commercial Bank, 

9th and G Streets, N. W., 

Washington, D. C. 

Western & National Bank, 

Baltimore, Maryland- ... 

Joseph Allen, Esquire, 

1507-10 Courthouse Square Bldg., 

Baltimore, Maryland. 

National Savings & Trust Company, 

Surviving trustee under the will of Julius M. Golden berg, 
deceased, 

15th and New York Avenue, N. W., 

Washington, D. C. 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9375. 


Hightstown Rug Company, et al., Appellants , 


v. 

National Savings and Trust Company, Benjamin S. Bell, 

et al, Appellees. 


APPEAL FROM AN ORDER OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT 
OF COLUMBIA. 


BRIEF OF APPELLEE. 
(Benjamin S. Bell) 


COUNTER STATEMENT OF THE CASE. 

Appellants’ statement of the case is adopted with the ex¬ 
ception of four statements and conclusions, which are not 
supported by the record, and are as follows: 

1. Appellant states (page 2 of their brief) that the estate 
has paid out 100 per cent of the original unsettled claims 
against the estate. This statement is not supported by the 
record, insofar as the note holders are concerned, but the 
contrary is indicated by a statement of counsel for the cor- 
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porate executor made at the hearing on appellant’s mo¬ 
tion in the lower court, where he said: 

“Mr. Drury. 1 asked for a computation yesterday, 
and I was told by Mr. Fitzgerald, of the National Sav¬ 
ings and Trust Company, that if the payments made to 
the interest-bearing creditors had been applied norm¬ 
ally, first to the payment of interest, and the balance to 
principal, there would still be $311,525.66 in principal 
due to interest-bearing creditors.” (App. 75-76). 

2. Appellant states (page 2 of their brief) that after many 
conferences, meetings, and hearings before the auditor, an 
agreement was reached whereby unsecured creditors whose 
claims were not interest-bearing should be allowed interest 
on their claims to put them on a par with bank creditors 
(creditors whose contract obligations specifically provided 
for interest). Nowhere does it appear in the record be¬ 
tween whom this alleged agreement was reached, and the 
record fails to show that appellee, Benjamin S. Bell, or 
his predecessors in interest, or any attorney representing 
this appellee or his predecessors in interest ever entered 
into such an agreement, and the same is true of the other 
so-called bank creditors. 

3. Appellant states (page 2 of their brief) that pursuant 
to the agreement reached by all parties in interest and as 
ratified and confirmed by the Court, creditors holding non¬ 
interest bearing obligations were paid 25 per cent of inter¬ 
est accrued to them at the time the second dividend was 
paid. This appellee admits that with the payment of the 
second dividend that there was paid 25 per cent of six per 
cent interest to a certain date to the creditors holding non¬ 
interest bearing obligations, but this was not pursuant to 
any agreement of all parties in interest and such agree¬ 
ment appears nowhere in the record. 

4. Appellant states (page 3 of their brief) that on De¬ 
cember 27, 1945, a dividend of 5 per cent of the original 
claims was paid purporting to be 100 per cent of the origi- 
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nal claims against the estate. This dividend did pay non¬ 
interest bearing creditors 100 per cent on their claim, but 
did not pay interest bearing creditors 100 per cent on their 
claim, but, to the contrary, left a balance owing them of 
$311,525.66 (App. 76). 

SUMMARY OF ARGUMENT. 

The proceedings in the case at bar involve the ancillary 
administration in the District of Columbia of the estate of a 
domiciliarv of Maryland, with domiciliarv administration 
being carried on in Maryland. 

Under the laws of the District of Columbia and under 
the laws of Maryland, a creditor whose obligation does not 
by its terms provide for interest, is not entitled to claim 
interest on his claim against the estate of his debtor. 

"Whether a debt is based on a note or on an open account 
is a matter of no importance insofar as interest is con¬ 
cerned. The question is merely whether the contract, either 
note or open account, provided for the payment of interest 
by its terms. Some notes are made without interest and 
some open accounts provide by their terms for interest after 
a certain date. It is the terms of the contract that are im¬ 
portant, not the designation of the type of contract. 

It does not constitute a preference to pay so-called bank 
creditors interest when their contracts specifically provide 
for interest, and not pay interest to so-called merchandise 
creditors whose contracts did not call for or provide for 
interest. Such payment is but carrying out the specific 
terms of the voluntary contracts of the respective creditors. 

Appellants have admittedly been paid and have accepted 
the payment of 100 per cent of the principal debt and have 
waived any right to interest as an incident of the debt by 
way of damages. 

The Auditor in his report of June 3,1935, found that the 
creditors whose obligations by their terms did not bear in¬ 
terest were entitled to 25 per cent of six per cent interest 
from November 14, 1931. This finding is based on an er- 
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roneous conclusion of law, such creditors, in fact, being en¬ 
titled to no interest. However, since this appellee did not 
file a cross appeal, this appellee admits that he is now 
estopped from making such objection and such creditors are 
entitled to 25 per cent of six per cent interest as found by 
the lower court. 


ARGUMENT. 

I. 

Under the Laws of the District of Columbia and Maryland 
a Creditor Whose Contract Does Not Provide for In¬ 
terest May Not Recover Interest Against the Dece¬ 
dent’s Estate for Delay Occasioned by the Laws Ad¬ 
ministration. 

An orderly consideration of this appeal requires first a 
consideration of the basic question of whether a creditor 
whose contracts with decedent does not provide for the pay¬ 
ment of interest is entitled to interest on his claim against 
the decedent’s estate. 

There is no statute in the District of Columbia which pro¬ 
vides for or permits an executor or administrator to pay 
interest on a debt or contract of decedent which by its terms 
does not provide for the payment of interest. 

In the case of Kimball v. Williams, 36 App. D. C. 43, this 
Court discussed the general principles applicable to the re¬ 
covery of interest in the situation where such interest is pro¬ 
vided in the contract and in the situation where it is not pro¬ 
vided in the contract. 

The Court recognized that where interest was specifically 
provided for in the contract that it is a substantive part of 
the contract, as much a part of the contract as the principal 
itself, but where interest is not provided for in the contract, 
then it becomes a mere incident to the contract which may 
be awarded by way of damages under proper circumstances. 

From the foregoing, it would seem clear that in this juris¬ 
diction a creditor whose contract does not provide for in- 
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terest is only entitled to interest as an incident to the claim 
by way of damages. It must follow that to obtain interest 
by way of damages, a suit must be brought claiming interest 
and the Court must award such damages. In such a case 
where suit is brought on the debt, interest must be claimed 
in the declaration by way of damages before it can be al¬ 
lowed. 

District of Columbia v. Railroad Company, 8 App. 
D. C. 322, 377. 

In the case at bar, appellants have not brought a suit 
and sought to have interest awarded them by way of dam¬ 
ages. It does not even appear from the record that inter¬ 
est was claimed by them when their claims were filed in 
the probate court of this jurisdiction. 

Under the common law of Maryland, no interest is due 
or payable to the creditors of a decedent by his estate unless 
interest is expressly provided for in their contracts. 

Turk v. Grossman, 179 Md. 229, 249; 17 A. 2d, 122, 
126. 

In that case the Court said: 

“The Court is of the opinion that no interest should 
be allowed on the debt. In administering the estates 
of decedents in this State interest is not allowed on 
claims other than those on contracts which undertake 
the payment of interest, and render the amount of it 
part of the debt. There is no statutory provision for 
the allowance, and common law principles seem to 
deny it. During an administration there is no use of 
money for which compensation might be asked, and 
there is no fault for the delay in payment. The law 
requires time for administration, and the delay is the 
law’s delay, see Baltimore City Passenger Railway 
Company v. Sewell, 37 Md. 443, 456. The claim for the 
lump sum substituted by law is not, we think, one on 
which interest could for any reason be asked. This is 
the rule we find proper in administration of estates, 
and while administration here is in the court of equity 
now, it is still an ordinary administration, and the 
principles of ordinary administration should govern.” 


6 


This Maryland case is important in the case at bar in two 
respects. 

First, the common law of Maryland as it existed Febru¬ 
ary 27, 1801, became the common law of the District of Co¬ 
lumbia. Title 49, Sect. 301 (D. C. Code 1940) provides as 
follows: 

“The common law, all British statutes in force in 
Maryland on February 27,1801, the principles of equity 
and admiralty, all general acts of Congress not locally 
inapplicable in the District of Columbia, and all acts 
of Congress by their terms applicable to the District 
of Columbia and to other places under the jurisdic¬ 
tion of the United States, in force in the District of 
Columbia on March 3,1901, shall remain in force except 
in so far as the same are inconsistent with, or are re¬ 
placed by, subsequent legislation of Congress.” 

See also Gertman v. Burdick, 75 App. D. C. 48, 123, Fed. 
2d, 924. 

While the case of Turk v. Grossman, supra, having been 
decided since the organization of the District of Columbia, 
it not binding on this Court, it is entitled to all the respect 
due to the opinions of the highest Court of that State and 
is persuasive of the interpretation of the common law of 
Maryland as it existed in 1801. 

Phillips v. Negley, 117 U. S. 665, 678. 

The circumstances of the administration in the Marvland 

•> 

case are very close to those in the case at bar. In both 
cases, the administration was carried on in an equity court 
and there was considerable delay. But, as the Maryland 
Court said, the delay involved is the law’s delay, and there 
is no fault on the part of the decedent or his estate for the 
failure to pay sooner. 

The case of Turk v. Grossman, supra, is also important 
to the case at bar, in that the domiciliary administration in 
the decedent’s estate is in Maryland, with these proceed¬ 
ings ancillary to the Maryland proceedings. Those credi- 
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tors whose contracts did not provide for interest and who 
tiled their claims in Maryland in the domiciliary action may 
have no interest on their claims. To allow interest to iden¬ 
tical type claimants, filing claims in the ancillary proceed¬ 
ings in the District of Columbia would be to give them a dis¬ 
tinct preference over creditors of exactly the same type 
filing claims in the domiciliary proceedings. 

Appellants admit that they have accepted payment of 100 
per cent of the principal of their claims (App. 69-70). Un¬ 
der the authority of Kimball v. Williams, supra, appellants 
have waived any right that they may have had to interest 
as an incident to their debts by way of damages. In the 
case of Kimball v. Williams, this Court held that where a 
contract provided for interest, payment of principle did not 
bar a subsequent suit for interest, but where the contract 
did not provide for interest, acceptance of payment of prin¬ 
cipal would waive interest as an incident of the debt. 

See also Stewart v. Barnes, 153 U. S. 456,462. 

Appellants argue that to allow interest to those creditors 
whose contracts provide interest and not allow interest to 
those creditors whose contracts do not provide interest 
would be a preference to the former over the latter. It is 
submitted that such is not the case. Such payment is merely 
in accordance with the specific terms of the contracts which 
the various parties freely entered into. 

In fact, to pay interest to the creditors whose contracts 
did not provide interest would constitute a preference of 
those creditors over the creditors whose contracts did pro¬ 
vide interest. In the case of merchandise creditors, they 
sold goods and the sale price presumably included a profit 
on the goods. They did not see fit to require interest. In 
the case of the noteholders, they loaned money and their 
profit was the interest specifically provided in their con¬ 
tract. If the merchandise creditors are allowed interest, 
they will be given an additional profit that they did not bar¬ 
gain for at the expense of the noteholders, who did bargain 
for interest as their profit. 
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n. 

No Agreement Existed Between All Parties in Interest to 
Allow Interest During Administration to Creditors 
Whose Obligations Did Not Provide by Their Terms 
for Interest. 

Appellants assert that there was an agreement between 
all the parties in interest that the merchandise creditors 
would be paid interest and that this was incorporated in 
the finding of the Auditor. 

With regard to the alleged agreement, it nowhere ap¬ 
pears in this record that all the parties in interest entered 
into any agreement for the payment of interest to the mer¬ 
chandise creditors, and, in fact, the record actually nega¬ 
tives such an agreement. 

Appellants rely on a statement by Mr. Koenigsberger 
before the Auditor to establish such an alleged agreement. 
Mr. Koenigsberger, one of the attorneys for the executors 
and trustees, actually said: (App. 43) 

“Since the date of the last hearing there have been a 
series of conferences between the attorneys for the 
executors and trustees and attorneys representing 
various creditors, in an effort to adjust various con¬ 
troverted matters without further controversy, and I 
believe that I am now in a position where I can say that 
so far as the executors and trustees, and the creditors 
represented by these attorneys are concerned, the ac¬ 
counts of the executors and trustees will be satisfac¬ 
tory as filed, subject to what I am about to say and 
subject further to what Mr. Ward may have to say on 
the subject. Of course, any such agreement is not 
binding on creditors not represented by these attor¬ 
neys, but the creditors represented constitute a sub¬ 
stantial percentage of the total claims, and I might say 
further that the matters agreed upon are believed to be 
in accordance with the law.” 

If will be noted that Mr. Koenigsberger does not say that 
all parties in interest agreed. He merely says that an 
agreement was reached between the attorneys for the execu¬ 
tors and trustees, and attorneys representing “various 
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creditors”. He says that the creditors represented consti¬ 
tute a “substantial percentage” of the total claims, but he 
does not say what a substantial percentage is, and Mr. 
Koenigsberger was careful to point out that the agreement 
was not binding on creditors not represented by the attor¬ 
neys agreeing. 

The record in this case fails to show that the appellee, 
Benjamin S. Bell, or his predecessor in interest ever made 
such an agreement; in fact, the record does not disclose that 
any noteholder entered into this alleged agreement. No¬ 
where is there a stipulation filed in the case showing such 
an agreement. Nowhere in the record is there any listing 
or showing of who the creditors or parties were who are 
alleged to have made this agreement. 

The rules of court in effect in 1935 when the alleged agree¬ 
ment was made and applicable to this case are as follows: 

Law Rule 18, Supreme Court of the District of Columbia 

“STIPULATIONS 

“All stipulations and agreements in a cause shall be 
invalid, unless the same be reduced to writing and 
signed by the parties thereto or their counsel.” 

The preamble to the equity rules of the Supreme Court 
of the District of Columbia read as follows: 

“The Equity Rules shall apply at law and the Law 
Rules shall apply in equity unless inconsistent with 
the rules prescribed.” 

Hence it will be seen that the alleged agreement, if it ever 
existed as alleged, would be wholly ineffective since the 
rules of the court were not complied with. 

These rules were designed to prevent just such a situa¬ 
tion as appellant attempts to raise here. This appellee suc¬ 
ceeded to his interest in his claim long after the alleged 
agreement was supposed to have been made. He and his 
attorneys have no personal knowledge of the situation and 
can only attempt to determine what occurred by the record 
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itself, and the record shows no stipulation or agreement 
entered into by all parties in interest as appellants allege. 

The Auditor in his findings of June 3, 1935, found that 
those creditors whose claims did not specifically provide for 
interest were entitled to receive 25 per cent of the interest 
on their claims from November 14, 1931. This finding was 
based on an erroneous interpretation of law and was, no 
doubt, founded on the statement of Mr. Koenigsberger to 
the effect that a “substantial percentage” of the creditors 
had agreed. However, since no cross-appeal was filed by 
this appellee, he admits that he is bound to the extent of 25 
per cent of 6 per cent interest, or l 1 /** per cent interest on 
the non-interest bearing claims as found by the Court below. 

CONCLUSION. 

It is respectfully submitted that the order of the District 
Court of the United States for the District of Columbia ap¬ 
pealed from be affirmed. 

Arthur G. Lambert, 

George L. Hart, Jr., 
Attorneys for Appellee , 
Benjamin S. Bell, 
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BRIEF FOR FANNIE WEINBERG, LEO BAUM and 
NATIONAL SAVINGS AND TRUST COMPANY, 
EXECUTORS AND TRUSTEES UNDER THE WILL 
OF MORTON H. GOLDENBERG, Deceased. 


The question before the Court relates generally to the 
rights of creditors of the estate of Morton H. Goldenberg, 
deceased, and specifically to the right of creditors holding 
merchandise (or non-interest bearing) claims, to receive 
interest thereon. 

The position of the executors and trustees under the 
will of Morton H. Goldenberg is, as it was below, that they 
are willing to abide by and perform the instructions and 





directions of the Court, but that in reaching a decision 
the Court should consider the matters hereinafter refer¬ 
red to. 


SUMMARY OF ARGUMENT 

In reaching a conclusion herein the Court should con¬ 
sider that the primary administration of this estate is in 
Maryland, and that it is the law of said State that claims 
of a contractual nature, not expressly bearing interest, do 
not bear interest so far as the administration of estates is 
concerned. 

The Court should also consider whether or not the al¬ 
lowance of one-quarter of six percent interest (or 1 Y//c 
interest) is res adjudicata as to the creditors. 

It is the position of the executors and trustees that at 
the time of the alleged agreement on their part to pay 
merchandise (or non-interest bearing) creditors one-quar¬ 
ter of their interest computed to a certain date, there was 
no thought that this estate would ever pay the principal 
amount of such claims, that there was then under discus¬ 
sion only the question of a partial payment of interest, 
and that it was not intended to agree that such creditors 
should*thereafter be allowed interest, such matters being 
within the authority of the Court. 

ARGUMENT 

I. 

Under the Law of Maryland No Interest Is Payable on 
Non-Interest Bearing Obligations of An Estate 

It is a fact, conceded by appellants (Brief, p. 2), that 
the primary administration of this estate is being had in 
the courts of the State of Maryland. 
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The law of that State is set forth in the recent case of 
Turk v. Grossman, 179 Md. 229, 17 A.2d 122, decided in 
1941, as follows: 

' 

“In administering the estates of decedents in this 
State, interest is not allowed on claims other than 
those on contracts which undertake the payment of 
interest, and render the amount of it part of the debt. 
There is no statutory provision for the allowance, and 
common law principles seem to deny it. During an 
administration, there is no use of money for which 
compensation might be asked and there is no fault for 
the delay in payment. The law requires time for ad¬ 
ministration, and the delay is the law’s delay. . . . ” j 

II j 

The Amount of Interest Allowable to Non-Interest Bearing 
Creditors May Be Res Adjudicata 

In the report of the Auditor of the District Court, filed 
on June 3, 1935 (Joint Appendix 41), which was ratified 
and approved by the District Court on June 27,1935 (Joint 
Appendix 48), it was held that general creditors of the 
estate, Le.y those holding non-interest-bearing claims, were 
entitled to receive 25% of interest thereon from November 
14, 1931. to put them on a parity with other creditors, and 
pursuant thereto a payment was made of such interest. j 

The Court below was inclined to the opinion that this, if 
not actually res adjudicata, was evidenciary and persua¬ 
sive (Joint Appendix, 76, 77). | 

III 


There Was No Proof of An Agreement on the Part of the 
Executors and Trustees to Pay Interest 


An agreement on the part of tin* executors and trustees 
to pay interest to non-interest-bearing creditors is sought 
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to be spelled out of the record, but the record does not 
establish that there was any agreement to pay such credi¬ 
tors a full six percent interest, as is now claimed. 

While this estate has paid all creditors the full amount 
of the principal of their debt (Appellee’s Brief, p. 2), it 
is still an insolvent estate with respect to the payment of 
interest (Joint Appendix 74-76), and the validity of any 
such agreement as claimed by appellees might well be 
questionable. 


CONCLUSION 

It should be noted that while the National Savings and 
Trust Company is named as an appellee in its individual 
capacity, it never was a party to this proceeding except 
either as one of the executors and trustees of the estate 
of Morton H. Goldenberg, or as the surviving trustee under 
the will of Julius M. Goldenberg, in which latter capacity 
it is all interest-bearing creditor. Furthermore, since the 
executors and trustees of the Estate of Morton H. Golden¬ 
berg took no position in the court below, the judgment 
appealed from cannot be said to be in favor of the National 
Savings and Trust Company, as is stated in the notice of 
appeal (Joint Appendix 92). 

Since the ruling below was neither for nor against the 
estate of Morton H. Goldenberg, and since the executors 
and trustees have not been named as actual parties to the 
appeal, no judgment for costs should be entered against 
the estate herein. 

i 

Respectfully submitted: 

• Arthur P. Drury 

Attorney for Fannie Weinberg, Leo 
Baum and National Savings and 
Trust Company, executors and trus¬ 
tees under the will of Morton H. 
Goldenberg, deceased. 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9375 


HIGHTSTOWN RUG COMPANY, BROWN DURRELL 
COMPANY, SURE FIT PRODUCTS COMPANY, et al, 

Appellants, 
vs. 

NATIONAL SAVINGS AND TRUST COMPANY, BEN¬ 
JAMIN S. BELL, Assignee of CAREY A. HARDEE, 
Receiver of FEDERAL AMERICAN NATIONAL 
BANK AND TRUST COMPANY, SECURITY SAV¬ 
INGS AND COMMERCIAL BANK, et al, 

Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


Appellee Bell’s Brief requires an enlargement of the 
record as set forth in stipulations hereto attached, and 
merits reply thereon. 

Points Meriting Reply 

1. Insolvency of Estate: (Page 1). 

2 & 3. Record does not show that Bell, or his predeces¬ 
sor, was party to the agreement: (Page 2). 
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Argument 

Point 1 . The estate herein was not closed at the end of 
the administration year (November 14, 1931), because of 
insolvency. It was transferred to Equity Jurisdiction, and 
probate proceedings stayed April 8, 1932, because of in¬ 
solvency and, in order to realize on assets valuable only in 
connection with a going business, and to permit adminis¬ 
tration to proceed in an orderly manner. 

In 44 C. J., Sec. 378, the rule applicable to insolvent es¬ 
tates is stated: 

“In the distribution of the estate of an insolvent, in¬ 
terest should be computed to the time of the institu¬ 
tion of insolvency proceedings on all debts drawing 
interest either by agreement of the parties or as legal 
damages for non-payment. As a general rule, after 
property passes into the hands of an assignee in in¬ 
solvency, interest is not allowed on claims against the 
fund, but if there is a surplus after paying the prin¬ 
cipal and interest thus computed, interest should also 
be allowed on all debts from the date of the institution 
of the proceedings.” 

(See also appellant’s brief, page 15.) 

Thus the lower Court and appellee Bell have fallen into 
the error of applying dividends first to payment of interest, 
and then to a reduction of principal. 

Following the allowance of interest in the Auditor’s re¬ 
port, ratified June 27, 1935, the nine (9) succeeding divi¬ 
dends were distributed equally. Thus the Executors and 
Trustees, Appellee Bell and all other parties so interpreted 
the agreement which Koenigsberger (Attorney for Execu¬ 
tors) stated (App. pg. 43), “is not binding on creditors not 
represented by these attorneys,” and Ward (Attorney for 
Bell’s predecessor, Hardee), then present and referred to 
by Koenigsberger, ratified by silence, commenting only upon 
another matter involving a further adjustment of interest 
paid to certain banks that had not allowed proper credits 
on notes (App. pg. 44). 
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In this account interest was allowed, which brought all 
parties on a parity as of November 1, 1933 (App. pg. 53). 
This interest was deducted from the last dividend of 5% 
tendered December 27, 1945. The lower Court has by its 
decree, now appealed from, reopened this ratified account, 
and each succeeding ratified account, and ordered settle¬ 
ment on a wholly different basis, which results in a wholly 
different allowance of interest. 

A single illustration shows the error, which taints every 
transaction of these Executors from June 27,1935 to date, 
and entails a loss of many dollars to complaining creditors. 
Take the Hightstown Rug Company: Under the account 
ratified June 27, 1935, they received $18.00 interest. This 
was deducted in December, 1945. Under the Courts decree 
the amount they will receive from funds available for dis¬ 
tribution is stated by the Appellee National Savings and 
Trust Company to be $17.53. 

Tabulation of how dividends would be applied to $611.09 
claim of Hightstown Rug Co. under order of Court entered 
March 28,1946. 


Date of 




To 

To 

Bed. 

Dividend 


Dividend 

Interest Principal 

Due 

12- 4-33 

25% 

(1) 

152.77 

18.84 

133.93 

477.16 

7-15-35 

10% 

(2) 

61.11* 

11.55 

67.56 

409.60 

5-26-36 

20% 

(3) 

122.22 

5.31 

116.91 

292.69 

10- 1-36 

5% 

(4) 

30.55 

1.52 

29.03 

263.66 

7-12-37 

10% 

(5) 

61.11 

3.09 

58.02 

205.64 

9-23-38 

5% 

(6) 

30.55 

3.69 

26.86 

178.78 

7-19-40 

5% 

(7) 

30.55 

4.89 

25.66 

153.12 

9-17-41 

5% 

(3) 

30.55 

2.67 

27.88 • 

125.24 

12-22-42 

4% 

(9) 

24.44 

2.37 

22.07 

103.17 

7-31-44 

6% 

(10) 

36.69 

2.49 

34.20 

68.97 

12-27-45 

5% (11) 

30.55** 

1.46 

11.09 

57.88 

? 


(12) 

17.53 

.29 

17.24 

40.64 


$628.62 58.17 570.45 

• Plus $18.00 Interest 
•• L«ess 18.00 Interest 
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This taint inheres in the case of every creditor. Hence the 
instant decree, without any justification, reopens every 
ratified account of these Executors, beginning with June 
27, 1935, and sets up a wholly different method of compu¬ 
tation. 

Even Appellee Bell admits that failure to file a cross ap¬ 
peal estops him from objecting to this payment of $18.00 in¬ 
terest. Thus the lower Court’s decree is bad and must be 
set aside, because these appellants are entitled to full par¬ 
ticipation pro rata with the banks, under the above citation 
from 44 C. J., Sec. 378, and Williams v. The American Bank, 
Mass, repts., 4 Metcalf, 317,—or they are entitled to $18.00, 
or they are entitled to nothing. Certainly they are not en¬ 
titled to $17.53. 

Points 2 and 3. The enlarged record shows conclusively 
that Bell’s predecessor Hardee was a party to this agree¬ 
ment. His attorney, Ward, was in Court at the time it was 
stated by Koenigsberger and participated in the statement. 
When Koenigsberger stated (page 43), “Of course this 
agreement is not binding on creditors not represented by 
these attorneys * * he knew and recognized that an 
agreement existed so far as Bell’s predecessor Hardee was 
concerned and others, which bound both Hardee and the 
Executors. The Court files will also disclose that prior to 
this, a rule had been laid on these Executors by Hardee to 
show cause why the estate should not be wound up forth¬ 
with. 

Following this agreement the rule was allowed to die, 
and the estate to be administered on the basis of pro rata 
payments to all creditors for at least 10 years. Certainly 
Bell is estopped to contend that his predecessor Hardee 
was not a party to such an agreement. 

Witness Fitzgerald testifies February 6, 1936, (App. 
pg. 53, “Q. Since the date of last accounting what dividends 
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have been paid? A. Ten per cent, plus an adjustment of in¬ 
terest, to put the merchandise creditors on the same foot¬ 
ing as the banks. 

Mr. Koenigsberger: So that since the date of the last 
report the Executors have paid the creditors ten per cent 
of their claims and have paid to the creditors holding non¬ 
interest bearing claims 25% and interest accrued to No¬ 
vember 1,1933 ? A. That is correct.’’ 

If there was any doubt as to the terms and parties to 
the agreements reached prior to June 27,1935, and referred 
to by Mr. "Koenigsberger, it is respectfully submitted the 
lower Court should have delayed signing the decree ap¬ 
pealed from and granted the motion then pending to take 
testimony thereon. 

From June 27,1935 to December, 1945, the bank creditors, 
(including Bell) raised no objection and took no exception 
to Auditor’s reports, over this period of more than 10 
years (total use of creditors’ funds was about 13 years). 
The assets of the estate augmented in value so as to pay the 
face amount of each claim and leave a balance to be ap¬ 
plied in the form of interest to compensate for the use of 
this money, permitted by each creditor, accruing to the 
benefit of all. 

This is not the Turk v. Grossman case relied upon by Bell. 

In Turk v. Grossman decedent’s widow claimed under a 
separation agreement to pay a $1,500 annuity for life. By 
agreement with Executors claim was filed for $25,500.00 
and passed by Orphans’ Court of Baltimore County. Es¬ 
tate was insolvent and paid .023363% with no allowance 
for interest. Estate was closed in probate. Later as a 
result of litigation $60,000.00 was recovered and estate be¬ 
came solvent. On February 21,1940 further administration 
was continued by Equity Court to distribute new fund. 
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Equity found allowance of $25,500 to widow erroneous and 
excessive and said, 

“The Court is of opinion that no interest should be 
allowed on the debt. In administering the estates of 
decedents in this State interest is not allowed on claims 
other than those on contracts which undertake the pay¬ 
ment of interest, and render the amount of it part of 
the debt. There is no statutory provision for the al¬ 
lowance, and common law principles seem to deny it. 
During an administration there is no use of money for 
which compensation might be asked and there is no 
fault for the delay in payment. The law requires time 
for administration, and the delay is the law’s delay. 
See Baltimore City Passenger By. Co. v. Sewell, 37 Md. 
443, 456. The claim for the lump sum substituted by 
law is not, we think, one on which interest could for any 
reason be asked. This is the rule we find proper in 
administration of estates, and while the administration 
here is in the Court of Equity now, it is still an ordinary 
administration, and the principles of ordinary admin¬ 
istration should govern.” 

Thus the Turk v. Grossman case was at all times a pro¬ 
bate matter,—it was not, as is the present case, a proceed¬ 
ing in the Equity Court to enable the Trustees to use the 
funds of the creditors (widow had no funds at risk, only an 
expectancy in form of an annuity), to carry on a business 
and liquidate real estate, and other assets over a period of 
some 13 years in a mutual joint adventure for the benefit 
of all. 

Thus the instant case is distinguishable from Turk v. 
Grossman, but falls squarely within the facts and rule in 

Williams v. American Bank, supra. 

% 

Throughout this entire case the merchandise creditors 
were accorded equal treatment with bank creditors. No 
bank creditor made any objection to any report during the 
intervening period. Now Bell, successor to the one interest 
(Hardee) most anxious in 1934 to delay closure of this es- 
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tate, protests and seeks to preclude others equally con¬ 
tributing to the now available funds, from participating 
pro rata. 

Is this Equity? 

The Williams case (supra) says No, and (C. J. 2nd) supra 
confirms this conclusion. 

Appellee National Savings & Trust Company 

In the brief filed for Fannie Weinberg, Leo Baum, and 
National Savings and Trust Company, executors and 
trustees under the will of Morton II. Goldenberg, deceased, 
the Court is requested not to assess costs against the estate 
for the reason that the executors and trustees have not been 
named as actual parties to the appeal. 

Apparently their position is based upon appellants’ 
omission to specifically mention the executors and trustees 
in their statement of the case, but this stands corrected by 
the executors and trustees joining in the appeal and filing 
their brief supporting the ruling of the Court below. There 
is no question but that the executors and trustees were par¬ 
ties to the proceedings in the trial Court and are parties 
to the proceeding in this appeal. 

A similar situation arose in Leonard v. Abner Drury 
Brewing Co., 25 App. D. C. 161. The Court ruled: 

“The decree must be reversed, with costs to be taxed 
against the Washington Brewery Company and Harry 
Williams, who entered the demurrer to the bill, and 
also against the Abner-Drury Brewing Company, the 
Arlington Brewing Company, and the National Capital 
Brewing Company who have entered their appearance 

in this Court in support of the decree appealed from 

* * * 

While the brief filed for Fannie Weinberg, Leo Baum, 
and National Savings and Trust Company, executors and 
trustees under the will of Morton H. Goldenberg, deceased, 
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states that the executors and trustees of the estate of Mor¬ 
ton H. Goldenberg took no position in the Court below, it 
should be pointed out that although the executors and trus¬ 
tees have expressly stated their willingness to abide by 
any order issued by the Court, they maintain here, as in 
the Court below, that the Maryland law would govern here 
in the administration of this case, that the merchandise 
creditors are not entitled to interest as a matter of right, 
and that there was never any agreement to pay interest to 
the merchandise creditors. 

Rule 20 (b) (c) of the General Rules of this Court pro¬ 
vide that the Court may allow costs to either the appellants 
or appellees and the circumstances of this case are such 
that in equity to all the parties hereto the costs herein 
should be taxed to the estate. In effect the Order of the 
Court which is appealed from requires the merchandise 
creditors to repay part of the interest they were previously 
allowed and paid under the 1935 Auditor’s report, approved 
by the Court, so that the bank creditors may be given a 
greater preference. Thus the lower Court has in fact re¬ 
opened, not only the approved report of the Auditor for 
1935, but each of the subsequent approved reports of the 
Auditor. 

It is respectfully submitted that the Court below erred 
in reopening the accounts previously stated, in effect taking 
away from some of the creditors money already paid under 
the ratified accounts, and in preferring certain bank cred¬ 
itors of 'this insolvent estate over other creditors of the 
same class. The decree should be amended to allow all 
parties, merchandise creditors and the bank, whose note 
was at 5%, instead of 6%, as in all other cases, to partici¬ 
pate to the extent of the interest at legal rate from Novem¬ 
ber 14,1931 to date equally in all available funds or, in the 
alternative, that the decree be set aside and the cause re- 
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manded to take testimony as to the agreement made in De¬ 
cember of 1935, and for such other action as may be mete 
and proper. 


Conclusion 

The Order of the Court appealed from is such that the 
merchandise creditors will receive less cash than they were 
entitled to receive under the ratified Auditor’s report of 
June 27, 1935. The Hightstown Rug Company, appellant, 
received $18.00 in July 1935, being 25% of accrued interest 
to place it on an equal footing with the bank creditors. In 
December of 1945 the isum of $18.00 was deducted from the 
•total of the 5% dividend paid at that time. Under the Order 
of the 'Court below appealed from, this creditor would 
receive $17.53, or 47 cents less than was paid to it in 1935. 

HERBERT S. WARD, 
HARRY L. HORTON, 
Attorneys for Appellants. 

Of Counsel: 

Scott D. Kellogg, 

J. Benjamin Simmons, 

Washington, D. C. 
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For the District of Columbia. 


HIGHTSTOWN RUG COMPANY, BROWN 
DURRELL COMPANY, SURE FIT PROD¬ 
UCTS COMPANY, et cds., 

Appellants, 

vs. 

NATIONAL SAVINGS AND TRUST COM¬ 
PANY, BENJAMIN S. BELL, Assignee of 
GAREY A. HARDEE, Receiver of FED¬ 
ERAL AMERICAN NATIONAL BANK 
AND TRUST COMPANY, SECURITY 
SAVINGS AND COMMERCIAL BANK, 
et al., 

Appellees. 


No. 0375 


Stipulation 

» 

The subscribers hereto stipulate and agree that the fol¬ 
lowing facts not shown in the record transmitted in this 
case to this Court are true as shown iby the complete record 
in the Court below and are admitted for the purpose of 
this appeal and to keep 'the record herein at the minimum: 

1. That the Court below permitted the substitution of 
Carey A. Hardee, Receiver for the Federal American 
National Bank and Trust Company for the defendant, 
Federal American National Bank and Trust Com¬ 
pany, on January 12, 1934. 

2. That one of the attorneys of record for Carey A. Har¬ 
dee, Receiver for the Federal American National Bank 
and Trust Company was Herbert S. Ward, who is now 
one of the attorneys of record for the merchandise 
creditors, appellants herein. 
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3. That the praecipe entering the appearance of Herbert 
S. Ward for a certain list of merchandise creditors in 
the Court below was tiled September 17, 1935. 

4. That on August 9, 1937 the Court below entered an 
order allowing $3,500.00 attorney’s fee to Herbert S. 
Ward for services rendered in conserving the estate 
for the bene lit of all of the creditors thereof. The said 
fee was directed to be paid by the executors of the 
Estate of Morton H. Goldenberg, deceased, from funds 
of the estate. 

s/ HERBERT S. WARD, 

Attorney for Appellants . 

1 s/ GEO. L. HART, JR., 

Attorney for Appellee, Benjamin S. Bell . 

s/ ARTHUR P. DRURY, 

Attorney for Fannie Weinberg, Leo Baum 
and National Savings and Trust Com¬ 
pany, Executors and Trustees under the 
will of Morton 77. Goldenberg, deceased. 


